It is expected that a Quorum of the Personnel Committee, Board of Public Works, and Common Council will be
attending this meeting: (although it is not expected that any official action of any of those bodies will be taken)

CITY OF MENASHA
ADMINISTRATION COMMITTEE
Third Floor Council Chambers

140 Main Street, Menasha
April 2, 2012
6:30 PM
or immediately following Common Council
AGENDA

A. CALL TO ORDER
B. ROLL CALL/EXCUSED ABSENCES

C. MINUTES TO APPROVE
1. Administration Committee, 3/19/12

D. ACTION/DISCUSSION ITEMS

CVMIC Strateqgy Planning Meeting

Updates to Operator’s License Guidelines

Flexible Benefits (Cafeteria) Plan (Section 125)

R- 8 -12 — Resolution Continuing Appropriations (Introduced by Ald. Klein)

R- 9 -12 — Resolution Transferring/Appropriating Funds (Introduced by Ald. Klein)

agrwnE

E. ADJOURNMENT

"Menasha is committed to its diverse population. Our Non-English speaking population and those with disabilities
are invited to contact the Menasha City Clerk at 967-3603 24-hours in advance of the meeting for the City to
arrange special accommodations."


http://www.cityofmenasha-wi.gov/COM/Clerk/Administration_Committee/2012/Admin%20Draft%20Minutes%203-19-12.pdf�
http://www.cityofmenasha-wi.gov/COM/Clerk/Administration_Committee/2012/CVMIC%20Strategy%20Planning%20Meeting.pdf�
http://www.cityofmenasha-wi.gov/COM/Clerk/Administration_Committee/2012/Bartender%20Licensing%20Policy%20(2).pdf�
http://www.cityofmenasha-wi.gov/COM/Clerk/Administration_Committee/2012/Flexible%20Benefits%20Plan.pdf�
http://www.cityofmenasha-wi.gov/COM/Clerk/Administration_Committee/2012/R-8-12%20CARRYFWD%202011-2012.pdf�
http://www.cityofmenasha-wi.gov/COM/Clerk/Administration_Committee/2012/R-9-12%20Transferring%20Approp%20Funds.pdf�

CITY OF MENASHA D RA F T
ADMINISTRATION COMMITTEE
Third Floor Council Chambers
140 Main Street, Menasha
March 19, 2012

MINUTES

. CALL TO ORDER
Meeting called to order by Chairman Klein at 7:51 p.m.

. ROLL CALL/EXCUSED ABSENCES

PRESENT: Aldermen Krueger, Zelinski, Englebert, Benner, Klein, Taylor, Sevenich,
Langdon

ALSO PRESENT: Mayor Merkes, CA/HRD Captain, PC Styka, FC Auxier, DPW Radtke,
CDD Keil, C/T Stoffel, PHD Nett, Clerk Galeazzi and the Press.

. MINUTES TO APPROVE

1. Administration Committee, 3/5/12

Moved by Ald. Krueger, seconded by Ald. Zelinski to approve minutes.
Motion carried on voice vote

. COMMUNICATIONS
1. Update version of 2012 Insurance Summary

CA/HRD Captain explained the changes to the insurance summary.

. ACTION ITEMS
1. Appeal of Denial of Operator’s License — Dolan Oelschlaeger

Dolan Oelschlaeger was not present.

PC Styka explained the guidelines followed when denying the Operator’s License
application of Mr. Oelschlaeger

CA/HRD Captain explained she recommended denial as Mr. Oelschlaeger had multiple
convictions substantially related to the license for which he applied for and which
demonstrates his disregard for following the law.

Moved by Ald. Krueger, seconded by Ald. Sevenich to uphold the denial of an operator’s
license to Dolan Oelschlaeger.
Motion carried on roll call 8-0.

2. Option to Purchase former NMFR Station 36, 901 Airport Road

FP One LLC is interested in purchasing the parcel at 901 Airport Road for possible future
development. The Option to Purchase would be good for one year from the date the City
certifies that the building has been demolished, the parcel cleared of any debris, and the
City presents them with an environmental audit report.

Topics discussed included the appraised value of the property, cost to raze the building,
clear property and prepare environmental report. Committee asked for more information.
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http://www.cityofmenasha-wi.gov/COM/Clerk/Administration_Committee/2012/Admin%20Draft%20Minutes%203-5-12.pdf�
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http://www.cityofmenasha-wi.gov/COM/Clerk/Administration_Committee/2012/Former%20NMFR%20Station%2036%20Memo.pdf�

3. Selection of Assessment Firm for City Assessment Services D I {l \I I

C/T Stoffel explained six Request for Proposals were sent out and three were returned.
Proposals were received from Grota Appraisals, Accurate Appraisal and Associated
Appraisal. The City currently has an agreement with Associated Appraisal until April 30,
2012. He explained some of the duties of the Assessor. Accurate Appraisal and
Associated Appraisal are both within the amount budged for assessment services. The
City and Associated Appraisal have a good working relationship, so staff is
recommending the selection of Associated Appraisal for the term May 1, 2012 to April 30,
2018.

Moved by Ald. Zelinski, seconded by Ald. Englebert to recommend to Common Council
the selection of Associated Appraisal for City Assessment Services, May 1, 2012 through
April 30, 2018.

Motion carried on roll call 8-0.

. ADJOURNMENT

Moved by Ald. Krueger, seconded by Ald. Zelinski to adjourn at 9:09 p.m.
Motion carried on voice vote.

Respectfully submitted by Deborah A. Galeazzi, WCMC, City Clerk
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City of Menasha e Office of the City Attorney

MEMORANDUM

Date: March 23, 2012

To:  Administration Committee and Department Heads
From: Pamelm?aptain, City Attorney

RE:  CVMIC Strategic Planning Meeting

On April 25, 2012, CVMIC has scheduled a strategic planning meeting
with an outside facilitator. The City of Menasha is being requested to provide
input about what it wants CVMIC to look like in the future and what services
Menasha would like to see CVMIC provide. This input is important as it will help
to shape the future of CYMIC. | will be attending the meeting as a CYMIC
member representative. In preparation for the meeting | ask for guidance as to
what the City of Menasha is looking for from CVMIC in the future so that | can
pass this information along.

To aid in your thought process you may consider Wikipedia definition of
“Strategic planning” - an organization’s process of defining its strategy, or
direction, and making decisions on allocating its resources to pursue this
strategy.

140 Main Street « Menasha, Wiscomsin@4R6R08 1dovm Rnoneri@R(y 967-3600 o Fax (920) 967-5273
www cityofmenasha-wi.gov
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HISTORY

The Cities and Villages Mutual Insurance Company {CVMIC}, incorporated by
the Wisconsin Insurance Commissioner on September 14, 1987, was
established to provide liability insurance and risk-management services to
Wisconsin cities and villages ranging in population from 2,500 to over
100,000. Since its inception, the number of members has grown to 44.

Wisconsin municipalities are granted specific authority under Wisconsin law to
organize municipal mutual insurance companies; in fact, that statute, enacted
in 1977 by the State Legislature, encouraged the practice in response to major
premium increases by commercial liability carriers, However, once the law was
passed, the insurance industry went through a particutarly "soft” cycle where
coemmerciai premiums actually decreased.

That soft cycle hardened abruptly in mid-1984. Municipal liability coverages
were either curtailed or canceled altogether, and premiums skyrocketed for
what little insurance was avaiiable. That constriction caused many
communities to evaiuate insurance alternatives.

These communities, now members of CVMIC, adopted insurance strategies to
achieve budget stability, insurance-rate predictability, stable premiums and a
constant high level of insurance protection. CVMIC became Wisconsin's first
municipai mutual insurance company providing all lines of liability coverage
and the country's fourth fully capitalized municipal mutual insurance company.

PURPOSE

CVYMIC's purpose is not to avoid the commercial insurance market; rather, the
program is structured to better utilize commercial reinsurance capabilities, The
goal of the program is to reinsure when it is commercially available and
economically feasible, and te rely on the self-funded, pooled coverage when it
is not. CVMIC, as a financially independent and economically sound insurance
company, enjoys direct access to the reinsurance market,

In the initial stages, participants formed an Intergovernmental Cooperation
Commission known as the Wisconsin Municipal Insurance Commission, This
group was entrusted with accomplishment of two tasks: first, to deveiop the
structure of the Mutual and second, to issue a revenue bend to capitalize the
organization. The revenue bonds were {(and continue t¢ be) secured by general
ebligation bonds issued by each member,

MEMBERSHIP BENEFITS
VITAL, RESPONSIVE INSURANCE PROGRAMS

Members enjoy the benefits of cost-effective group purchase insurance
pregrams that address the essential areas of risk experienced by municipalities
throughout the state:

Self-Insured Municipal Liability Insurance Program

« 55 million in limits, each and every covered occurrence, annual
aggregate of 4 times the members self-insured retention.

o Customized Municipal Liability coverage form.

+ Self-Insured Retention options, starting as iow as $10,000 per
occurrence.
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= Three-year, guarantaed-cost plan.
= Rates set by actuary. Realistic rates supported by capitalization.

Public Entity Excess Liability Program

e For those municipalities wanting higher limits, this program provides
excess lability of $5 million above the $5 million offerad by CVMIC,

» Allows participants to take advantage of group-purchase structure and
enjoy low cost effective rates not available individually.

Primary and Excess Workers' Compensation Programs

= Provides extremely iow group-purchase rates, so members save monay
over individual purchase plans.

= Leads the industry in dividend programs. Depanding on group
performance, members can reap large rewards for good experience,
{Primary program onty).

Automobife Physical Damage Program

¢ Offers $5 million in per-occurrence limits and four separate deductibie
options. Members can choose the most cost-effective retention and
coverage amounts in accordance with their individual schedules,

« "Replacement Cost" vaiuation applies to most scheduled vehicles,
mobile equipment or specialized equipment. Members can issue eligible
items at rates competitive with the Local Government Property
Insurance Fund,

Boiler & Machinery Program

= Offers a $50 million per accident imit, and aliows members to select
individual deductibles.

= Allows participants to take advantage of a group-purchase structure and
low, cost-effective rates not available on an individual basis.

Special Events Liability Program (TULIP)

e Low cost, convenient, short-term coverage designed specifically for
purchase by tenants and users of the city-owned/operated facilities.
Protects both sponsors and CVMIC members during concerts, weddings,
parades, etc. Smai! Consultants Public Entity Program {SCOPE)

= Low cost, short-term coverage cesigned to provide professional Hability
{errors & omissions) for small firms (minority or women's businesses,)
ete., providing service to the CVYMIC members.

Employment Practices Liabllity Insurance Program

= Offers coverage under one master policy, limits of $1 million per
member with deductible options.

« Participants receive attractive pricing, bread coverage terms and risk
management services.

SELF-INSURED MUNICIPAL LIABILITY INSURANCE PROGRAM

CVMIC's Municipal Liability Insurance Program provides comprehensive
protection for cities’ and villages' legal liabilities by offering thirg-party loss
coverages in critical risk-exposure areas:

General Liability

Automobile Lability

Police Professional Liability

Public Officials’ Errors and Omissions

Paramedic/EMT (Incidental} Medical Malpractice Liability

e A & ¢ 9

The program’s structure can be best described as a fully capitalized risk-
sharing pool. Each member pays an actuarially determined risk premium for
coverage limits of $5,000,000 excess of its chosen self-insured retention,

CVMIC's program Icorporates features that control the ultimate liability of its
members. Rather than expecting its members to pay their SIR limits for avery
occurrence within a policy period, the policy provides an annual aggregate

: ADMINISTRATION COMM 4/2/12 PAGE 5 .
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CVMIC - Company Background Page 3 of 3

equal to four times the members self-insured retention. After the aggregate
limit has been met the policy will then respond on a first dollar basis.

To further protect CVMIC members' assets, the program is designed to
reinsure, most of its exposures to risk, in the higher loss layers with
commercial insurers and/or re-insurers. This aliows members {o enjoy the
guaranteed-cost benefits of the commercial marketplace when it makes good
financial sense to do so.
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City of Menasha e Police Department
Police Chief, Timothy J. Styka

ﬁ/ tstyka@ci.menasha.wi.us

To: Members of the Administrative Committee

From: Chief Tim Styka
Date: March 22, 2012
RE: Bartender Licensing Policy

Over the past few months there has been discussion about reviewing the Alcohol
Operator Licensing Policy. | thought it would be appropriate to provide some
foundation to the issue by looking at the number of applications, approvals and
denials.

The Police Department has received over 340 applications since the 2011 cycle
began. During this same time period the Police Department denied
approximately 24 applications, or just over 7% of total applications. Eleven of the
24 denials did come before the Administration Committee, which resulted in four
licenses being granted.

We have already updated the application form, which should reduce some of the
issues. Should you wish to review the criteria used to make the decision to
approve or deny an application | have attached the policy with the following
possible changes which various committee members have brought to my
attention or | am recommending:

e Alderman Langdon’s Request: Reduce the amount of time in Guideline #2
from 7 years for two offenses to 5 years for two offenses.

e Alderman Taylor's Request: Reduce the amount of time in Guideline #3
from 7 years for to offenses to 3 years for two offenses.

e | am suggesting adding “criminal” to disorderly conduct in Guideline #2.
Disorderly conduct is listed in both Guideline #2 and #3. Adding criminal
clarifies that a criminal charge would fall into #2, while a municipal or civil
forfeiture charge would fall into #3.

| also took this possible new standard to see what impact this would have had on
the licenses which were denied. It would appear that 5 license would have been
approved during the initial application process, reducing total denials to 19.

| hope this information is helpful in making any updates to the policy the
committee deems appropriate.

430 First Street @ Menasha, WiscapminiSHITR8 tokne BPhoneA®20) 967-3500 e Fax (920) 967-5145
www.menashapolice.org



CITY OF MENASHA POLICY GUIDELINES FOR
OPERATOR LICENSES

1. Intent: Itis the responsibility of the Menasha Police Chief to screen applications
for operators’ licenses (bartender licenses) for the City of Menasha. The following
guidelines are adopted in order to specify the reasons for denying, non-reviewing or
revoking an operator’s license and outlines the steps and considerations given, for any
denials that are appealed to the Menasha Common Council.

All applications for operators’ license applications are submitted to the Menasha Police
Department for a background check. The Menasha Police Chief makes the decision on
licensing by either accepting or rejecting the application.

Due to the discretionary nature of the alcohol beverage licensing
process, it is not possible to state every circumstance that may

result in approval of a license application and what circumstances
will result in approval of a license application. However, it is possible
to enumerate what will be considered in the decision-making and

what circumstances are more likely to result in the denial of a

license application.

Individuals granted an operator’s license must act in cooperation with law enforcement to
enforce the alcohol beverage laws, drunk driving laws, and assist with minimizing
disturbances of the peace and maintain the safety of the community. Therefore,
individuals with a past history of negative or uncooperative contacts with police agencies
will be scrutinized.

It is with these goals in mind that these guidelines are adopted. Furthermore, to the
extent that Wis. Statutes Ch. 125 or Menasha City Ordinances provide additional grounds
for denial, suspension, revocation or non-renewal, the Police Chief may also rely on such
provisions.

In the event an individual with an operator’s license is considered for non-renewal,
suspension or revocation, all offenses will be considered, the circumstances of which are
substantially related to the license regardless of whether some of the offenses occurred
prior to the adoption of these guidelines.

Upon request, a copy of these guidelines shall be provided to each person who applies for
a license.

Guidelines: What is meant by substantially related? The law does not specifically
define this term although there are many court decisions on the topic. The Wisconsin
Supreme Court has stated that the purpose of the test is to assess whether the tendencies
and inclinations to behave a certain way in a particular context are likely to reappear later
in a related context, based on the traits revealed. The “substantially related” test looks

ADMINISTRATION COMM 4/2/12 PAGE 8



at the circumstances of an offense, where it happened, when, what, etc. compared to the
circumstances of the licensed activity. Where does the licensed activity typically occur,
when and what is involved in performing the licensed activity, etc.

Examples of “substantially related” in the context of an operator’s license: There is a
substantial relationship between the illegal purchase, use and sale of controlled
substances and engaging in bartending, which involves the purchase and sale of a closely
regulated substance. The same is true for offenses involving alcohol, e.g. drunk driving,
selling to underage, possession and/or consuming as an underage, committing law
violations while under the influence of alcohol or drugs, etc.

e Guideline 1. Provided the offense is substantially related to the circumstances of
the license activity, circumstances of the offense substantially relate to the
circumstances of the job or licensed activity, any person who has been
convicted of any FELONY, unless duly pardoned, does not qualify for an
operator’s license. Sec. 125.04(5)(b), Wis. Stats. (To the extent the other guidelines
reference a specific offense; this guideline shall apply if the offense constitutes a

felony.)

e Guideline 2. Provided the circumstances of the offense substantially relate to the
circumstances of the job or licensed activity, offense is substantially related to
the circumstances of the licensed activity, any person who has been convicted
of or has a current charge pending, for two (2) or more offenses within the last
fiveseven (57) years or for two (2) or more offenses, arising out of separate
incidents, within the last fiveseven (¥5) years in the following subcategories, does
not qualify for an operator’s license:

0 Violent crimes against the person of another, including but not limited to
battery, criminal disorderly conduct, sexual assault, injury by negligent
use of a vehicle, intimidation of a victim or witness.

o Crimes involving cooperation (or lack thereof) with law enforcement
officials, including but not limited to, resisting or obstructing a police
officer, bribery of public officers/employees, eluding police, bail jumping,
hit and run, perjury, or acts/threats of terrorism.

0 Manufacturing, distributing, delivering a controlled substance or a
controlled substance analog; maintaining a drug trafficking place;
possessing with intent to manufacture, distribute, or deliver a controlled
substance or a controlled substance analog. Sec. 111.335(1)(c), Wis. Stats.

e Guideline 3. Provided the circumstances of the offense substantially relate to the
circumstances of the job or licensed activity, offense is substantially related to
circumstances of the license activity, any person who has been convicted of or
has a current charge pending, for two (2) or more offenses, arising out of separate
incidents, within the last threeseven (37) years in the following subcategories,
does not qualify for an operator’s license:

ADMINISTRATION COMM 4/2/12 PAGE 9



(0]

(0]

Disorderly conduct, criminal damage to property, solicitation of
prostitution or other prostitutions-related offenses, wherein the offense
involves an incident at a place that is, or should have been licensed under
Wis. Stat. Ch. 125.

Alcohol beverage offenses (under Wis. Stat. Ch. 125 or Menasha City
Ordinances).

Possessing a controlled substance, controlled substance analog without a
valid prescription, or possessing drug paraphernalia.

Operating a motor vehicle while under the influence of intoxicants or
drugs.

Operating a motor vehicle with a prohibited alcohol concentration (PAC)
in excess of .08% by weight.

Open intoxicants in a public places or in a motor vehicle.

What is a habitual law offender? The term “habitual” refers to multiple convictions or

pending charges and could include an offender with two (2) offenses occurring within a
relatively short period of time. The term “offender” refers to a person with civil
violations such as ordinance convictions and/or misdemeanor convictions (or pending
charges), which substantially relate to the licensing activity. A legal opinion rendered by
the League of Wisconsin Municipalities states that a person with two drunk driving
convictions within the last couple years would be considered a habitual offender under
the alcohol beverage licensing laws. Intoxicating Liquors #890 (1991). Some examples

include:
o

(0}

(0}

Two (2) or more offenses, each with a separate incident, within the
immediately preceding one (1) year.

Three (3) or more offenses, each a separate incident, within the
immediately preceding five (5) years.

Six (6) or more offenses, each a separate incident, within the preceding ten
(10) years.

e Guideline 4. Applicants must truthfully and completely fill out applications:

0

If an applicant provides false information on an application, that
application shall be denied and the applicant shall not be eligible to
reapply for an operator license for a period of one (1) year from the date of
denial of such application.

If the Police Chief determines that information was intentionally omitted
from an application, the application shall be denied and the applicant shall
not be eligible to reapply for an operator license for a period of one (1)
year from the date of the denial of such application.

If the Police Chief determines that information was OMITTED from an
application due to inadvertence, mistake or excusable neglect, the Chief
may allow the applicant to submit a corrected application and recommend
granting of the license, if the applicant is otherwise qualified.

ADMINISTRATION COMM 4/2/12 PAGE 10



e Guideline 5. Recommending approval of an operator’s license application for an
applicant who would otherwise be denied under these policy guidelines:

O The Common Council may approve an operator’s license application if the
application would otherwise be denied under this policy if the applicant
presents substantial, credible evidence of rehabilitation. Such evidence
includes letters of recommendation from Alcohol and Other Drug
(“AODA”) counselors, probation agents or other relevant service
providers, other professional counselors, certificates and/or letters
confirming satisfactory completion of an AODA or other relevant
counseling program. Any such letters shall be on the letterhead of the
agency offering the recommendation in order for the letter to be
considered credible evidence of rehabilitation. Any evidence must be in
the form of documents submitted to the Common Council and may not be
statements of the applicant at the time of the hearing.

O The reason for any recommendation of approval of an operator’s license
application under this paragraph must be clearly stated in the record.

e Guideline 6. If the Police Chief recommends denial of an operator’s license
application, the reasons for the denial must be clearly stated on the record and
shall be consistent with the criteria outlines above.

APPEAL PROCESS FOR DENIED LICENSE APPLICATION.

If the Police Chief recommends denial of an operator’s license application, the applicant
has the right to file an appeal with the City Clerk within thirty (30) days and appear and
be represented before the Common Council, to be heard, to present evidence in favor of
the granting of the license, and to rebut the evidence presented in opposition to the
granting of the license, at a hearing held within forty (40) days of the filing of such
appeal.

ADMINISTRATION COMM 4/2/12 PAGE 11



City of Menasha e Office of the City Atiorney

MEMORANDUM

Date: March 23, 2012

To: Administration Committee
From: Pam . Captain, City Attorne
eﬁ\%j p y y

RE: City of Menasha Flexible Spending Plan/Cafeteria Plan

Effective January 1, 1896, the City of Menasha adopted a Flexible Benefits Plan (Plan),
commonly known as a “Cafeteria Plan” within the meaning of Section 125 of the Internal
Revenue Code of 1986, as amended. Briefly, the Plan aliows employees to contribute
funds into an account that can be used to reimburse them certain out of pocket medical
and/or child care expenses. The Plan has tax advantages for the employee.

The Plan has been amended over the years primarily due to changes in the law
requiring plan amendments. The Plan administrator has been Marshall & lisley Trust
Company N.A. (M & I).

Recently, | became aware that the Administrative Services Agreement with M & |, as
well as various Plan amendments and Business Associate Agreement were outdated
and in need of updating and execution.

In an effort to ensure that the Plan, its Amendments, Administrative Services and
Business Associate agreements are duly authorized | am requesting consideration and
approval and in some cases re-approval by the commeoen council.

I am also requesting that the common council authorize the City Attorney/HR Director to
act on behalf of the common council in signing the necessary documents for the City of
Menasha Flexible Benefits Plan, including future Plan Amendments necessary for
administration of the Plan.

A copy of the City of Menasha Cafeteria Plan (Amended and restated effective January
1, 2001), proposed Administrative Services Agreement, Plan Sponsor's Authorization,
Amendment and Adoption for the City of Menasha Flexible Spending Plan, Business
Associate Agreement and Addendum, Business Associates Authorized Access
information for Plan Administration Purposes are attached. The original Plan is on file in
the personnel department and is not provided with this memo.

A recommended motion is: MOTION to recommend approval and adoption by the
Common Council of the City of Menasha Cafeteria Plan (adopted on January 1, 1996,
amended and resiated effective January 1. 2001) and authorize the City Attorney/HR
Director to act on behalf of the Common Council in signing the necessary documents for
the Plan, including future Plan amendments necessary for administration of the Plan.

140 Main Street e Menasha, WiscapinSA9& 8 thlm Bhone 82G) 967-3600 « Fax (920) 967-5273
www.cityofmenasha-wi.gov



CITY OF MENASHA
CAFETERIA PLAN

Amended and restated effective January 1, 2001

ADMINISTRATION COMM 4/2/12 PAGE 13



TABLE OF CONTENTS

DEFINTITIONS....cociiiiniriennieuiseiionsiissonsssensssssessseoreessssesssssssssses

ARTICEET  DEFINITIONS.....ccoorscrerrsssscosusscsomsonsononsssonsszssusscosmasssszazssssssassssssssssssss 1
ARTICLEHI  PARTICIPATION ovossissenssossisnsssssasens eesssmsssssageeasessaenaasest s 4

21 BLIGIBILITY 4

2.2 EFFECTIVE DATE OF PARTICIPATION 4

2.3 APPLICATION TO PARTICIPATE 4

2.4 TERMINATION OF PARTICIPATION 5

2.5 CHANGE OF EMPLOYMENT STATUS 5

2.6 TERMINATION OF EMPLOYMENT 6

2.7 DEATH 7
ARTICLE I CONTRIBUTIONS TO THE PLAN oovicerscenrresernsnnssisassnssesssassssssssssssass 7

3.1 EMPLOYER CONTRIBUTION 7

3.2 SALARY REDIRECTION 7

3.3 APPLICATION OF CONTRIBUTIONS 8

3.4 PERIODIC CONTRIBUTIONS 8
ARTICLE IV BENEFITS ..oioierssessecsesmsssssrsssassssnsersssssossassssnsssssnssessssssssssssssnssasassassssssss 8

4.1 BENEFIT OPTIONS 8

4.2 HEALTH CARE REIMBURSEMENT PLAN BENEFIT 9

4.3 DEPENDENT CARE ASSISTANCE PROGRAM BENEFIT 9

4.4 CASH BENEFIT 9

4.5 HEALTH INSURANCE BENEFIT 9

4.6 DENTAL INSURANCE BENEFIT 9

4.7 NONDISCRIMINATION REQUIREMENTS 9
ARTICLEY  PARTICIPANT ELECTIONS .oicrreseesnssnensnssisessenes pessersssasesseseene 10

5.1 INITIAL ELECTIONS 10

52 SUBSEQUENT ANNUAL ELECTIONS 11

5.3 FAILURE TO ELECT 12

5.4 CHANGE OF ELECTION 2

ADMINISTRATION COMM 4/2/12 PAGE 14



ARTICLE VI HEALTH CARFE REIMBURSEMENT PLAN.....cccroosnminssncssnorconcoconse 17
6.1 ESTABLISHMENT OF PLAN
6.2 DEFINITIONS
6.3 FORFEITURES
6.4 LIMITATION ON ALLOCATIONS
6.5 NONDISCRIMINATION REQUIREMENTS
6.6 COORDINATION WITH CAFETERIA PLAN
6.7 HEALTH CARE REIMBURSEMENT PLAN CLAIMS
ARTICLE VII DEPENDENT CARE ASSISTANCE PROGRAM......coccceevevnccvnsvencens 20
7.1 ESTABLISHMENT OF PROGRAM
7.2 DEFINITIONS
7.3 DEPENDENT CARE ASSISTANCE ACCOUNTS
7.4 INCREASES IN DEPENDENT CARE ASSISTANCE ACCOUNTS
7.5 DECREASES IN DEPENDENT CARE ASSISTANCE ACCOUNTS
7.6 ALLOWABLE DEPENDENT CARE ASSISTANCE REIMBURSEMENT
7.7 ANNUAL STATEMENT OF BENEFITS
7.8 FORFEITURES
7.9 LIMITATION ON PAYMENTS
7.10 NONDISCRIMINATION REQUIREMENTS
7.11 COORDINATION WITH CAFETERIA PLAN
7.12 DEPENDENT CARE ASSISTANCE PROGRAM CLAIMS
ARTICLE VII] BENEFITS AND RIGHTS ..uoviviininiecresniieinsiesresconereceroncensnsnssssesssssane 24
8.1 CLAIM FOR BENEFITS
8.2 APPLICATION OF BENEFIT PLAN SURPLUS
8.3 NAMED FIDUCIARY
ARTICLE IX ADMINISTRATION. .coiiuriniinsiiiiirsiinsininissssisanssnssessosassiassssassasssnsassesses 26
9.1 PLAN ADMINISTRATION
9.2 EXAMINATION OF RECORDS
9.3 PAYMENT OF EXPENSES
9.4 INSURANCE CONTROL CLAUSE
9.5 INDEMNIFICATION OF ADMINISTRATOR

ADMINISTRATION COMM 4/2/12 PAGE 15

17
17
18
18
18
18
18

20
20
21
21
21
21
22
22
22
22
23
23

24
26
26

26
27
27
27
27



ARTICLE X AMENDMENT OR TERMINATION OF PLAN ...oooiscceecsssssseesssasens 28
10.1  AMENDMENT
102 TERMINATION
ARTICLE XI  MISCELLANEQUS .u.oouucossssnsessmsssssssssssssssmsssessssscassscssssssessssessmssscssass 28
11.1  PLANINTERPRETATION |
112 GENDER AND NUMBER
113 WRITTEN DOCUMENT
11.4  EXCLUSIVE BENEFIT
11.5  PARTICIPANT'S RIGHTS
11.6  ACTION BY THE EMPLOYER
117 NO GUARANTEE OF TAX CONSEQUENCES
118  INDEMNIFICATION OF EMPLOYER BY PARTICIPANTS
119  FUNDING
11.10  GOVERNING LAW
11.11  SEVERABILITY
11.12 CAPTIONS
11.13  CONTINUATION OF COVERAGE
11.14 FAMILY AND MEDICAL LEAVE ACT

11.15
11.16

HEALTH INSURANCE PORTABILITY AND ACCOUNTABILITY ACT

UNIFORM SERVICES EMPLOYMENT AND REEMPLOYMENT
RIGHTS ACT

ADMINISTRATION COMM 4/2/12 PAGE 16

28
28

28

28
28
28
29
29
29
29
29
30
30

30
30
31

31



CITY OF MENASHA CAFETERIA PLAN

INTRODUCTION

Effective January 1, 2001, the Employer amends and restates the Plan known as The City of Menasha
Cafeteria Plan to recognize contributions made to the Employer by its Employees. The purpose of this
Plan is to reward Employees by providing benefits for those Employees who shall qualify hereunder
and their dependents and beneficiaries. The concept of this plan is to allow Employees to choose
among different types of benefits based on their own particular goals, desires and needs. The Plan
shall be known as the City of Menasha Cafeteria Plan (the “Plan™).

This document is designed to qualify as a “Cafeteria Plan” within the meaning of Code Section 125,
under which an Employee elects to receive benefits under the Plan as included or excludable from the
Employee's income under Section 125(a) and other applicable Code Sections. Portions of this document
also reflect individual component plans designed to separately qualify as: (1) a Medical Reimbursement
Plan under Code Section 105; (2) a Premium Conversion Plan under Code Section 106; and (3) a
Dependent Care Assistance Plan under Code Section 129.

ARTICLE I
DEFINITIONS

1.1 “Administrator” means the City of Menasha or the individual(s) or corporation appointed by
the Employer to carry out the administration of the Plan. In the event an Administrator has not
been appointed, or resigns from a prior appointment, the Employer shall be deemed to be the
Administrator.

1.2 “Affiliated Employer” means the Employer and any corporation which is a member of a
controlled group of corporations (as defined in Code Section 414{b}) which includes the
Emplover; any trade or business (whether or not incorporated) which is under common control
(as defined in Code Section 414{c}) with the Employver; any organization (whether or not
incorporated) which is a member of an affiliated service group (as defined in Code Section
414{m}) which includes the Employer; and any other entity required to be aggregated with the
Employer pursuant to Treasury regulations under Code Section 414(0).

1.3 “Benefit” means any of the optional benefit choices available to a Participant as outlined in
Section 4.1.
1.4 “Cafeteria Plan Benefit Dollars” means the amount available to Participants, pursuant to

Article 111, to purchase Benefits. Each dollar contributed to this Plan shall be converted to one
Cafeteria Plan Benefit Dollar.

1.5 “Code” means the Internal Revenue Code 0f 1986, as amended or replaced from time to time,

!
ADMINISTRATION COMM 4/2/12 PAGE 17



1.6

1.7

1.8

1.9

1.10

“Compensation” means the total cash remuneration received by the Participant from the
Employer during a Plan Year prior to any Salary Redirection Agreement reductions authorized
here under. Compensation shall include overtime, commissions, and bonuses.

“Dependent” means any individual who is a tax dependent of the Participant as defined in

- Code 152 except that: (a) for purposes of accident or health coverage, any child to whom Code

152(e) applies (regarding a child of divorced parents, etc, where one or both parents have
custody of the child for more than half of the calendar year and where the parents together
provide more than half of the child's support for the year) is treated as a dependent of both
parents; and (b) for purposes of the Dependent Care Assistance Program, a dependent means a
gualifying individual as defined in Code 21(b)(1) with respect to the Participant and in the case
of divorced parents, the child shall, as provided in Code 21{e}{(5), be treated as a qualifving
individual of the custodial parent (within the meaning of Code 152(¢)(1)), and shall not be
treated as a gualifying individual with respect to the non-custodial parent. Notwithstanding the
foregoing, the Health Care Reimbursement Pian will provide benefits in accordance with the
applicable requirements of any qualified medical child support order, as defined in ERISA
609(a), even if the child does not meet the definition of "dependent”.

“Effective Date” means January 1, 1996. The plan was amended and restated on January 1,

2001.

“Election Period” means the period immediately preceding the beginning of each Plan Year
established by the Administrator, such period to be applied on an uniform and
nondiscriminatory basis for all Employees and Participants. However, an Employee's initial
Election Period shall be determined pursuant to Section 5.1.

“Eligible Employee” means any Employee who has satisfied the provisions of Section 2.1, is
compensated on an hourly basis, is a member of AFSCME, AFL-CIO Local 1035 B, and meets
the eligibility requirements of the employer’s group health plan.

Employees whose employment is governed by the terms of a collective bargaining agreement
between Employee representatives (within the meaning of Code Section 7701(a)(46)) and the
Employer under which benefits were the subject of good faith bargaining between the parties,
unless such agreement expressly provides for such coverage in this Plan, will not be eligible to
participate in the Flexible Spending Account programs established by the Employer.

“Employee” means any person who is employed by the Employer, but excludes any person
who performs services as an independent contractor and does not include leased employees
within the meaning of Code Section 414(n)}(2). Any classification, reclassification or other
characterization of any such individual as an employee of the Employer, whether as a statutory
or common law employee, by a court of law or by action of any federal, state or local
governmental agency shall be of'no affect on the exclusion of such individual from participation
in the plan.
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1.12

1.13

1.14

1.15

1.16

1.7

1.19

1.20

1.21

1.22

1.23

1.24

“Employer” means City of Menasha and any Affiliated Employer that shall adopt this Plan;
any successor who shall maintain this Plan; and any predecessor which has maintained this
Plan.

“Employer Contribution™ means the contributions made by the Employer pursuant to Section

3.1 to enable a Participant to purchase Benefits. These contributions shall be converted to
Cafeteria Plan Benefit Dollars and allocated to the insured or seif-funded Benefits established
under the Plan pursuant to the Participants’ elections made under Article V.

“ERISA” means the Employee Retirement Income Security Act of 1974, as amended from
time to time.

“Highly Compensated Employee” means, for the purposes of determining discrimination, an
Employee described in Code Section 414(g) and the Treasury regulations thereunder.

“Insurance Contract” means any contract issued by an Insurer underwriting a Benefit.
Y

“Insurer” means any insurance company that underwrites a Benefit under this Plan or, with
respect to any self-funded benefits, the Employer.

“Key Employee” means an employee defined in Code Section 416(i)(1) and the Treasury
regulations thereunder.

“Participant” means any Eligible Employee who elects to become a Participant pursuant to
Section 2.3 and has not for any reason become ineligible to participate further in the Plan.

“Plan” means this instrument, inchuding all amendments thereto.

“Plan Year” means the 12-month period beginning January 1st and ending December 31st. The
Plan Year shall be the coverage period for the Benefits provided under this Plan. In the event a
Participant commences participation during a Plan Year, then the initial coverage period shall
be that portion of the Plan Year conunencing on such Participant's date of entry and ending on
the last day of such Plan Year.

“Premium Expenses” or “Premiums” mean the Participant's cost for the self-funded or
insured benefits described in Section 4.1,

“Premium Reimbursement Account” means the account established for a Participant
pursuant to this Plan to which part of the Cafeteria Plan Benefit Dollars may be allocated and
from which Premiums of the Participant may be paid or reimbursed. If more than one type of
insured or self-funded Benefit is elected, a sub-account shall be established for each type of
insured Benefit.

“Salary Redirection™ means the contributions made by the Employer on behalf of Participants
pursuant to Section 3.1. These contributions shall be converted to Cafeteria Plan Benefit

3
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1.25

1.26

2.1

2.2

2.3

Dollars and allocated to the accounts established under the Plan pursuant to the Participants'
eclections made under this Plan.

“Salary Redirection Agreement” means an agreement between the Participant and the
Employer under which the Participant agrees to reduce his Compensation or to forego all or
part of the increases in such Compensation and to have such amounts contributed by the
Employer to the Plan on the Participant's behalf. The Salary Redirection Agreement shall apply
only to Compensation that has not been actually or constructively received by the Participant as
of the date of the agreement (after taking this Plan and Code Section 125 into account) and,
subsequently does not become currently available to the Participant.

“Spouse” means the legally married husband or wife of a Participant, unless legally separated
by court decree.

ARTICLE I

PARTICIPATION

ELIGIBILITY DATE

Any Eligible Employee, as defined in Section 1.10, shall be entitled to participate hereunder
upon satisfying the eligibility requirements of the Employer’s group medical plan, the
provisions of which are specifically incorporated herein by reference. Any Eligible Employee
who was a Participant in the Plan on the effective date of this amendment shall continue to be
eligible to participate in the Plan.

If a former Participant is rehired during the same Plan Year in which termination of
employment occurs and the former Participant qualifies as an Eligible Employee, such former
Participant shall be eligible for Salary Redirection pursuant to Section 2.6.

EFFECTIVE DATE OF PARTICIPATION

An FEligible Employee who makes an initial election to participate under Section 5.1 shall
become a Participant in the Plan effective as of the first day of the next pay period coinciding
with or next following the date on which such Employee met the requirements of Section 2.1
and returned a properly completed election form.

An Eligible Employee who makes an election to participate under Section 5.2 shall become a
Participant in the Plan effective as of the first day of the Plan Year following such election,
provided the requirements for participation under Section 5.2 are satisfied during the applicable
Election Period.

Notwithstanding the foregoing, an Eligible Employee shall become a Participant with respect to
the insured Benefits effective as of the entry date under the Employer’s group medical plan.

APPLICATION TO PARTICIPATE .
An Employee who is eligible to participate in this Plan shall, during the applicable Election
Period, complete an application to participate and make an election of benefits, which the

4
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2.4

2.5

Administrator shall furnish to the Employee. The election made on such form shall be
irrevocable until the end of the applicable Plan Year unless the Participant is entitled to change
his Benefit elections pursuant to Section 5.4 hercof.

An Eligible Employee shall also be required to execute a Salary Redirection Agreement during
the Election Period for the Plan Year during which he wishes to participate in this Plan. Any
such Salary Redirection Agreement shall be effective beginning on the Employee's effective
date of participation pursuant to Section 2.2.

Notwithstanding the foregoing, an Employee who is eligible to participate in this Plan and who
is covered by the Employer’s insured or self-funded Benefits under this Plan shall automatically
become a Participant to the extent of the Premiums for such insurance unless the Employee
elects, during the Election Period, not to participate in the Plan.

TERMINATION OF PARTICIPATION
A Participant shall cease to be a Participant in this Plan upon the earlier of:

{(a) The expiration of the plan Year for which the Employee elected to Participate, unless
the Participant makes a timely election to continue participation subject to Section 2.3.

(b) The date on which the Employee ceases to be an employee eligible to participate under
Section 2.1 because of retirement, termination of emplovment subject to provisions of
Section 2.6, layoff, reduction in hours subject to Section 2.5, death subject to Section
2.7 or any other reason.

(¢} The date the Participant revokes an election to participate under a circumstance when
such change is permitted under the terms of this plan, or

(d) The termination of this Plan, subject to the provisions of Section 10.2.

Participation under insured Benefits will cease as of the date specified by the specific health
insurance plan.

CHANGE OF EMPLOYMENT STATUS

If a Participant ceases to be an Eligible Employee because of a change in employment status or
classification (other than through termination of employment), the Participant shall become a
limited Participant in this Plan for the remainder of the Plan Year in which such change of
employment status occurs. As a limited Participant, no further Salary Redirection may be made
on behalf of the Participant, and except as otherwise provided herein, all further Benefit
clections shall cease, subject to the limited Participant’s right to continue coverage under the
individual health benefits. Without continuation coverage, any balance in the limited
Participant's Medical Reimbursement Account may be used to reimburse the limited Participant
for any allowable Medical Expenses incurred during the portion of the Plan Y ear during which
he was an Eligible Employee (except as otherwise provided in Section 2.6{c)(1)). The limited
Participant's Dependent Care Assistance Program balance may be used during such Plan Yearto
reimburse the limited Participant for any allowable Employment-Related Dependent Care
Expenses incurred during the Plan Year. Subject to the provisions of Section 2.6, if the limited

B
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2.6

Participant later becomes an Eligible Employee, then the limited Participant may again become
a full Participant in this Plan, provided he otherwise satisfies the participation requirements set
forth in this Article Il as if he were a new Employee and made an election in accordance with
Section 5.1.

TERMINATION OF EMPLOYMENT :
If a Participant’s employment with the Employer is terminated for any reason other than death,
his participation in the Plan shall be governed in accordance with the following:

(a)

(b)

(c)

With regard to Insurance Benefits provided under Section 4.1,.the Participant's
participation in the Plan shall cease, subject to the Participant's right to continue
coverage under any Insurance Contract for which premiums have already been paid.

With regard to the Dependent Care Assistance Program, the Participant's participation
in the Plan shall cease and no further Salary Redirection contributions shall be made,
However, such Participant may request reimbursement for any qualified Employment-
Related Dependent Care Expenses per Section 7.2(d), incurred during the Participant’s
coverage period and continuing through the end of the Plan Year in which the
termination occurs, based on the level of the Dependent Care Assistance Account as of
the date of termination.

With regard to the Health Care Reimbursement Plan, the Participant may elect to
continue the participation in the Plan to the extent required under Code Section 4980B
and Section 11.13 of the Plan as set forth herein.

(1) If the Participant elects to continue participation m the Health Care
Reimbursement Plan to the extent required under Code Section 4980B and
Section 11.13 of the Plan as set forth herein, the Participant may continue to
seek reimbursement from the Health Care Reimbursement Fund based on the
elections made prior to the beginning of the Plan Year. However, such
contributions after termiation of employment shall be with after-tax dollars
mstead of Salary Redirections.

(2) If the Participant does not elect to continue participation in the Health Care
Reimbursement Plan for the remainder of the Plan Year in which such
termination occurs, participation in the Plan shall cease and no further Salary
Redirection contributions shall be made. However, such Participant may submit
claims for expenses incurred during the portion of the Plan Year preceding the
date of termination.

(3) Effective January 1, 2001, no Participant wili be allowed to continue coverage
under Code Section. 4980B in accordance to Section 11.13 unless the
Participant’s maximum unpaid contributions are less than or equal to the
Participant’s maximum Health Care Reimbursement Plan benefits for the
remainder of the Plan Year. Even if a Participant may continue coverage under
Code Section 49808 (as stated in Section 11.13 of the Plan) through the

6
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2.7

3.1

3.2

application of the preceding sentence, the Participant may not continue such
coverage during any subsequent Plan Year.

(d) In the event a Participant terminates his participation in the Health Care Reimbursement
Plan during the Plan Year, if Salary Redirections are made other than on a pro rata
basis, upon termination the Participant shall be entitled to a reimbursement for any
Salary Redirection previously paid for coverage or benefits relating to the period after
the date of the Participant's separation from service regardless of the Participant's
claims or reimbursements as of such date.

(e) This Section shall be applied and admintstered consistent with such further rights a
Participant and his Dependents may acquire pursuant to Code Section 4980B and -
Section 11.13 of the Plan.

DEATH

If a Participant dies, his participation in the Plan shall cease. However, such Participant's
beneficiaries, or the representative of his estate, may submit claims for any allowable medical
expenses incurred during the portion of the Plan Year preceding the Participant's death (except
as otherwise provided in Section 2.6(c){1})), or Employment-Related Dependent Care Expenses
incurred during the Plan Year. A Participant may designate a specific beneficiary for this
purpose. If no such beneficiary is specified, the Administrator may designate the Participant's
Spouse, one of his Dependents or a representative of his estate.

ARTICLE HI
CONTRIBUTIONS TO THE PLAN

EMPLOYER CONTRIBUTION

Effective January 1, 1998, Employees will receive from the Emplover the following sums to
be contributed to the Health Care Reimbursement Plan: $30 per month for employees who
have elected family insurance coverage; $15 per month for employees who have elected
single health insurance coverage. The amount will be prorated for part-time employees who
have elected health insurance coverage. If no Benefits are selected, there shall be no
Employer Contribution.

SALARY REDIRECTION

If a Participant’s Employer Contribution is not sufficient to cover the cost of Benefits or
Premium Expenses he elects pursuant to Article TV, his Compensation will be reduced in an
amount equal to the difference between the cost of benefits he elected and the amount of
Employer Contribution available to him. Such reduction shall be his Salary Redirection, which
the Employer will use on his behalf, together with his Employer Contribution, to pay for the
Benefits he elected. The amount of such Salary Redirection shall be specified in the Salary
Redirection Agreements and shall be applicable for a Plan Year. Notwithstanding the above,
for new Participants, the Salary Redirection Agreement shall only be applicable from the first
day of the pay period following the Employee’s entry date up to and including the last day of
the Plan Year. These contributions shall be converted to Cafeteria Plan Benefit Dollars and

7
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3.3

3.4

4.1

allocated to the funds or accounts established under the Plan pursuant to the Participants’
elections made under Article V.

Any Salary Redirection shall be determined prior to the beginning of a Plan Year (subject to
initial elections pursuant to Section 5.1} and prior to the end of the Election Period, and shall be
irrevocable for such Plan Year. However, a Participant may revoke a Benefit election or a
Salary Redirection Agreement after the Plan Year has commenced and make a new election
with respect to the remainder of the Plan Year, if both the revocation and the new election are
on account of and consistent with a change in work or family status or such other permitted
events as determined under Article V of the Plan and consistent with the rules and regulations
of the Department of the Treasury. Salary Redirection amounts-shall be contributed on a pro -
rata basis for each pay period during the Plan Year. All individual Salary Redirection
Agreements are deemed to be part of this Plan and incorporated by reference hereunder.

APPLICATION OF CONTRIBUTIONS

As soon as reasonably practical after each payroll period, the Employer shall apply the Salary
Redirection and Employer Contribution to provide the Benefits elected by the affected
Participants. Any contribution made or withheld for the Health Care Reimbursement Fund or
Dependent Care Assistance Account shall be credited to such fond or account. Amounts
designated for the Participant's Premium Expense Reimbursement Account shall likewise be
credited to such account for the purpose of paying Premium Expenses.

PERIODIC CONTRIBUTIONS

Notwithstanding the requirement provided above and in other Articles of this Plan that Salary
Redirections be contributed to the Plan by the Employer on behalf of an Employee on a level
and pro rata basis for each payroll period, the Employer and Administrator may implement a
procedure in which Salary Redirections are contributed throughout the Plan Year on a periodic
basis that is not pro rata for each payroll period. However, with regard to the Health Care
Reimbursement Plan, the payment schedule for the required contributions may not be based on
the rate or amount of reimbursements during the Plan Year. In the event Salary Redirections
are not made on a pro-rata basis, upon termination of participation, a Participant may be
entitled to a refund of such Salary Redirections pursuant to Section 2.6(d).

ARTICLE 1V
BENEFITS

BENEFIT OPTIONS
Each Participant may elect to have the amount of his Cafeteria Plan Benefit Dollars applied to
any one or more of the following optional Benefits:

(1) Health Care Reimbursement Plan

(2) Dependent Care Assistance Program

(3)  Cash Benefit (i.c., Any portion of a Participant’s Compensation that could have been
contributed to the Plan, but which the Participant elected, or was deemed to have
elected, not to contribute to the Plan.)

8
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4.2

4.3

4.4

4.5

4.6

4.7

In addition, each Participant shall have a sufficient portion ofhis Cafeteria Plan Benefit Dollars
applied to the following insured benefits unless the Participant elects not to receive such
benefits:

(4) - Health Insurance Benefit
(5)  Dental Insurance Benefit

HEALTH CARE REIMBURSEMENT PLAN BENEFIT
Each Participant may elect coverage under the Health Care Relmbursement Plan Optlon n
which case Article V1 shall apply.

DEPENDENT CARE ASSISTANCE PROGRAM BENEFIT
Each Participant may elect coverage under the Dependent Care Assistance Program option, in
which case Article VII shall apply.

CASH BENEFIT
If a Participant does not elect any Salary Redirections, such Participant shall be deemed to have
chosen the Cash Benefit (or was not deemed to have elected) as his sole Benefit option.

HEALTH INSURANCE BENEFIT

(a) Each Participant may elect to be covered under a Health and Hospitalization Insurance
Contract for the Participant, his or her spouse, and his or her Dependents. The
Employer may select suitable Health and Hospitalization Insurance Contracts for use in
providing this health insurance benefit, which policies will provide uniform benefits for
all Participants electing this Benefit.

(b) The rights and conditions with respect to the benefits payable from such Health and
Hospitalization Insurance Contract shall be determined therefrom, and such Insurance
Contract shall be incorporated herein by reference.

DENTAL INSURANCE BENEFIT

(a) Each Participant may elect to be covered by the Employer's Dental Insurance Contract.
The Employer may select suitable Dental Insurance Contracts for use in providing this
Dental insurance benefit, for which the policies will provide uniform benefits for all
Participants electing this Benefit.

(b) The rights and conditions with respect to the benefits payable from such Dental
Insurance Contract shall be determined therefrom, and such Dental Insurance Contract
shall be incorporated herein by reference.

NONDISCRIMINATION REQUIREMENTS

(a) It is the intent of this Plan to provide benefits to a classification of emplovees which the
Secretary of the Treasury finds not to be discriminatory in favor of the group in whose
favor discrimination may not occur under Section 125,

9
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5.1

(b} It is the intent of this Plan not to provide qualified benefits as defined under Code
Section 125 to Key Employees in amounts that exceed 25% of the aggregate of such
Benefits provided for all Eligible Employees under the Plan. For purposes of the
preceding sentence, qualified benefits shall not include benefits that (without regard to
this paragraph) are included in gross income.

(c) If the Administrator deems it necessary to avoid discrimination or possible taxation to
Key Employees or a group of employees in whose favor diserimination may not occur
in violation of Code Section 125, it may, but shall not be required to, reduce
contributions or non-taxable Benefits in order to assure compliance with-this Section.
Any act taken by the Administrator under this Section-shall be carried out in a uniform
and nondiscriminatory manner. Ifthe Administrator decides to reduce contributions or
non-taxable benefits, it shall be done in the following manner. First, the non-taxable
Benefits of the affected Participant (either an employee who is highly compensated or a
Key Employee, whichever is applicable) who has elected the highest amount of non-
taxable Benefits for the Plan Year shall have his non-taxable benefits reduced until the
discrimination tests set forth in this Section are satisfied or until the amount of his non-
taxable Benefits equals the non-taxable Benefits of the affected Participant who has
elected the second highest amount of non-taxable Benefits. This process shall continue
until the nondiscrimination tests set forth in this Section are satisfied. With respect to
any affected Participant who has had Benefits reduced pursuant to this Section, the
reduction shall be made proportionately among Health Care Reimbursement Plan
Benefits and Dependent Care Assistance Program benefits, and once all these Benefits
are expended, proportionately among insured Benefits. Contributions which are not
utilized to provide Benefits to any Participant by virtue of any administrative act under
this paragraph shall be forfeited and deposited into the benefit plan surplus.

ARTICLE V
PARTICIPANT ELECTIONS

INITIAL ELECTIONS

An Emplovee who meets the eligibility requirements of Section 2.1, will have an additional 30
days from the date he or she becomes an Eligible Employee to elect participation in this Plan for
all or the remainder of such Plan Year in accordance to Section 2.3. Participation in the Plan
shall not be effective until after receipt of the Participant’s election pursuant to Section 2.2 and
shall be limited to Benefit expenses incurred for the balance of the Plan Year for which the
clection is made.

If such Eligible Employee fails to make such election or satisfy such requirements within this 30
day initial Election Period, such Eligible Employee will be deemed to have elected not to
participate in the Plan for all or the remainder of the Plan Year. Section 5.2 will be applicable
with regard to subsequent annual elections to participate in the Plan.

10
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5.2

Notwithstanding the foregoing, an Employee who is eligible to participate in this Plan and who
is covered by the Employer’s insured or self-funded benefits under this Plan shall antomatically
become a Participant to the extent of the Premiums for such insurance unless the Employee
elects, during the Election Period, not to participate in the Plan.

If a former Participant is rehired to an Eligible Employee position during the same Plan Year
in which termination of employment occurred and that Participant’s prior coverage was
terminated, the following shall apply:

(a)  If the Employee meets an Eligible Employee status within 30 days or less of the
termination of employment the Participant shall be reinstated with the same Benefit
election such Participant had prior to termination without loss of coverage. Salary
Redirection for the Health Care Reimbursement Plan and Dependent Care Assistance
Program for the remainder of the Plan Year will be in an amount equal to the prior
Benefit Election for the Plan Year less prior Plan Year Benefit contributions subject to
the Participant’s right to change his Benefit Elections pursuant to Section 5.4.

(b)  If'the Employee meets the Eligible Employee status 30 days or more after termination of
employment the Participant shall be entitled to make a new Benefit Election in
accordance to Section 2.2 and Section 2.3. The new Benefit Election and Salary
Redirection for non-insured Benefits for the remainder of the Plan Year may not exceed
the difference of the maximum account allowance less the prior Benefit elections for the
that Plan Year.

SUBSEQUENT ANNUAL ELECTIONS

During the Election Period prior to each subsequent Plan Year, each Participant (and each
Eligible Employee who elected not to participate in the Plan in the prior Plan Year) shall be
given the opportunity to make a Benefit election regarding Plan Benefits for the next Plan Year.
The Participant or Eligible Employee must make such an election and satisfy the requirements
of Section 2.3 during the Election Period. Any such election shall be effective for any Benefit
expenses incurred during the Plan Year, which follows the end of the Election Period. With
regard to subsequent annual elections, the following options shall apply:

(a) A Participant or Eligible Employee who failed to initially elect to participate may elect
different or new Benefits under the Plan during the Election Period;

{b) A Participant may terminate his participation in the Plan by notifying the Administrator
in writing during the Election Period that he does not want to participate in the Plan for
the next Plan Year;

(c) An Employee who elects not to participate for the Plan Year following the Election
Period will have to wait until the next Election Period before again electing to
participate in the Plan, with respect to spending account Benefits.

(d) Participants with insured benefit coverage shall be automatically enrolied with the same
coverage for the subsequent Plan Year unless the Participant elects, during the Election
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5.3

54

Period, not to participate in the Plan or to change the benefit election for the new Plan
Year.

FAILURE TO ELECT
Any Participant who fails to complete a new benefit election form pu1suant to Section 5.2 by
the end of the applicable Election Period shall be treated in the following manner:

(a) With regard to Benefits available under the Plan for which no Premium Expenses
apply, such Participant shall be deemed to have elected not to participate in the Plan for
the upcoming Plan Year. No further Salary Redxrectlons shall therefore be authorized
or made for subsequent Plan Year for such Benefits:- e

(b) With regard to Benefits available under the Plan that are insured and for which
Premium Expenses apply, such Participant shall be deemed to have made the same
Benefit elections as then in effect for the current Plan Year. The Participant shall also
be deemed to have elected Salary Redirection in an amount necessary to purchase such
insured Benefit options.

CHANGE OF ELECTION

A Participant may change a Benefit election up to five (5) times after the Plan Year to which
such election relates, has commenced and make new Benefit election changes with respect to
the remainder of such Plan Year if, under the facts and circumstances, the changes are
necessitated by and consistent with change of election events acceptable under the rules and
regulations adopted by the Department of the Treasury, the provisions of which are incorporated
by reference. However, no Participant shall be allowed to reduce an election for Health Care
Reimmbursement or Dependent Care Assistance Benefits to a point where the annualized
contribution for such benefit is less than the amount already reimbursed. Notwithstanding
anything herein to the contrary, if the rules and regulations conflict, then such rules and
regulations shall control.

An election change 1s considered consistent if the qualifying event affects eligibility under an
Employer’s Plan, and that the same event results in an increase or decrease in the number of
family members who may benefit from coverage under the Plan. The qualifying event must
directly affect coverage for the individual the change in election is made for. In addition, if the
Participant, Spouse or Dependent gains eligibility for coverage under a family member’s plan as
a result of a change in marital status or a change in employment status, then a Participant’s
election change to cease or decrease coverage for that individual corresponds with that change
in status only if coverage for that individual becomes applicable or is increased under the family
member plan.

Regardless of the consistency requirement, if the Participant, the Participant’s spouse, or
dependent becomes eligible for continuation coverage under the Employer’s group health plans
as provided in Code Section 4980B or any similar state law and the Participant retains eligibility
under the Cafeteria Plan hercunder, the Participant may use Salary Redirection under this Plan
to pay for the continuation coverage.
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Any new election shall be effective at such time as the Administrator shall prescribe, but not
earlier than the first day of the next pay period coinciding with or next following the day a new
election form is received by the Administrator, not withstanding special enroliment rights
provided for in Code Section 9801(f). For the purposes of this subsection, a change in election
shall include the following events or other events permitted by Treasury regulations:

(a)

Change in Status. A Participant may change or terminate an actual or deemed election
under the Plan upon the occurrence of a Change in Status, but only if such change or
termination is made on account of and corresponds with a Change in Status that affects
coverage eligibility of a Participant, Participant’s Spouse, or Dependent. The Plan
Administrator (in its sole discretion) shall determine, based on prevailing IRS guidance,
whether a requested change is on account of and corresponds with a Change in Status.
Assuming the general consistency requirement is satisfied, a requested change must also
satisfy the following specific consistency requirements in order for a Participant to be
able to alter an election based on that change.

() Legal Marital Status: Events that change a Participant’s legal marital status,
including marriage, divorce, death of a spouse, legal separation or annulment;

(2) Number of Dependents: Events that change a Participant’s number of dependents,
including birth, adoption, placement for adoption, or death of a dependent;

(3) Employment Status: Any of the following events that change the employment
status of the Participant, spouse, or dependent: termination or commencement of
employment, a strike or lockout, commencement or return from an unpaid leave of
absence, incurring a reduction or increase in hours of employment, or a change in
work site. In addition, if the eligibility conditions of this Plan or other employee
benefit plan of the Employer of the Participant, spouse, or dependent depend on
the employment status of that individual and there is a change in that individual’s
employment status with the consequence that the individual becomes (or ceases to
be} eligible under the plan, then that change constitutes a change in employment
under this subsection;

(4) Dependent Satisfies or Ceases to Satisfy the Eligibility Requirements: An event

that causes the Participant’s dependent to satisfy or cease to satisfy the
requirements for coverage due to attainment of age, student status, or any similar
circumstance. For the Dependent Care Assistance Program, a dependent becoming
or ceasing to be a “Qualifying Dependent” as defined under Code Section 21(b)
qualified as a change in status; and

(5) Residency: A change in the place of residence of the Participant, the Participant’s

Spouse or Dependent allows the Participant to change or drop insured Benefits,

HIPAA Special Envollment Rights. 1f a Participant, Spouse, or Dependent is entitled to a
special enrollment right under a group health plan, as required by Code Section 9801(f),
then the Participant may revoke a prior election for health or accident coverage and make
a new election {inchuding salary reduction), provided the election corresponds with such
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(c)

(d)

(e)

special enrollment rights. A special enrollment right might arise if medical coverage was
dechined for the Employee, Spouse or Dependent under the group health plan because of
outside medical coverage and eligibility for such coverage is subsequently lost due to
legal separation, divorce, death, termination of employment, reduction in hours, or
exhaustion of the maximum COBRA period, or if a new Dependent is acquired. For
purposes of this provision, (1) an election to prospectively add previously eligible
Dependents as a result of the acquisition of a new Spouse or Dependent child shall be
considered to be consistent with the special enrollment right; and (2) a HIPAA special
enrollment election attributable to the birth or adoption of a new Dependent child may,
subject to the provisions of the underlying group health plan, be effective retroactively (up
to 30 days). : Ciee

Certain Judgments, Decrees and Orders, Notwithstanding subsection (a), if a judgment,
decree, or order (“order”) resulting from a divorce, legal separation, annulment, or change
in legal custody (including a qualified medical child support order defined in ERISA
Section 609) requires accident or health coverage for a Participant’s Dependent child
(including a foster child who is a dependent), a Participant may:

(1)  The Participant may elect to add or increase coverage if an order requires the
Participant to cover a Dependent; or

(2)  The Participant may decrease or cancel coverage for the child if the order requires
the Participant’s spouse, former spouse or another individual to cover the
Dependent, and the Dependent actually becomes covered under the Plan of the
spouse, former spouse or other individual.

Medicare and Medicaid. Notwithstanding subsection (a), if a Participant, Spouse or
Dependent who is enrolled in an accident or health benefit under this Plan becomes
entitled to Medicare or Medicaid (other than coverage consisting solely of benefits under
Section 1928 ofthe Social Security Act program for distribution of pediatric vaccines, the
Participant may prospectively reduce or cancel the health or accident coverage of the
person becoming entitled to coverage. Furthermore, if the Participant, Spouse, or
Dependent entitled to Medicare or Medicaid loses eligibility for such coverage, then the
Participant may prospectively elect to commence or increase the health or accident
coverage.

Change in Cost. A Participant shall not be permitted to change an election to the Health
Care Remmbursement Plan as a result of a change under this subsection.

(1)  Automatic Decrease or Increase. If the Participant’s share of the premium
decreases durmg a Plan Year or insignificantly increases, then the Salary
Redirections under each affected Participant’s election shall be retrospectively
adjusted to reflect such change. The Plan Administrator will decide, in accordance
with prevailing IRS guidance, whether increases in costs are “insignificant” based
upon all surrounding facts and circumstance (including, but not limited to, the
dollar amount or percentage of the cost change).
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(3)

(4)

Significant Cost Increase. If the Participant’s cost of a benefit package option
increases significantly, attributable to action by the Employee or the Emplover, the
Administrator shall permit the affected Participants to either make corresponding
changes in their payments or revoke their election and, in lieu thereof, receiveona
prospective basis coverage under another benefit package option with similar
coverage. If the increase 1s deemed to be significant and no other similar coverage
is available, the Participant may drop coverage. The Plan Administrator will
decide, in accordance with prevailing IRS guidance, which defines similar
coverage to be coverage for the same category of benefits for the same individual,

whether a substitute Benefit package constitutes “similar coverage "based upon all

- surrounding facts and circumstances.

Significant Cost Decrease. If the Participant’s cost of a benefit package option
decreases significantly during a Plan Year, Employees who had not previously
enrolled may enroll and Participants who elected another option providing similar
coverage may revoke their current coverage election and elect the option that has
decreased in cost since the coverage period commenced if permitted under each
respective insured Benefit,

Dependent Care Plan Change in Cost Limitation. A “change in cost” provision
applies to the Dependent Care Assistance Program only if the cost change is
imposed by a service provider who is not a “relative” of the Participant by blood or
marriage, as defined in Proposed Treas. Reg. Section 1.125-4(H)(2)(1i1).

() Change in Coverage. A Participant shall not be permitted to change an election to the
Health Care Reimbursement Plan as a result of a change under this subsection.

(D

Significant Curtailment or Cessation of Coverage. If the coverage under a Benefit
1s deemed by the Admimstrator to be significantly curtailed or ceases during a Plan
Y ear, affected Participants may revoke their elections of such Benefit and, in lieu
thereof, elect to receive on a prospective basis coverage under another plan with
similar coverage. Accident and health plan coverage is deemed “significantly
curtailed” only if there is an overall reduction in coverage, which reduces coverage
to all Participants in general. If a significant curtailment does not result in a loss of
coverage, alternate coverage can be elected, but coverage cannot be dropped. If the
curtailment results in a loss of coverage, the election can be dropped, but only ifno
other benefit option for similar coverage is available,

The Plan Administrator will decide, in accordance with prevailing IRS guidance
which states that a significant curtailment of coverage includes a significant
increase in deductible; significant increase in co-payments; and a significant
increase in the out-of-pocket cost sharing amounts under the Plan, whether
curtailment 1s “significant” and whether a substitute benefit option constitutes
“similar coverage” based upon all surrounding facts and circumstances. The Plan
Admintstrator will also decide, in accordance with prevailing IRS guidance, what
constitutes a “loss of coverage” based on final regulations stating plan sponsors
may consider the following events: a substantial decrease in the medical providers
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(2)

€)

(4)

available under the option; a reduction in benefits for a specific type of medical
condition for which treatment is being received; and any similar fundamental loss
of coverage. : - :

Addition or Elimination of Benefit Package Option Providing Similar Coverage.
If, during the Plan Year the Plan adds or eliminates a benefit package option or
other coverage option, then affected Participants may elect the newly-added option
(or elect another option if an option has been eliminated) prospectively and make
corresponding election changes with respect to other benefit package options
providing similar coverage. If the Plan significantly improves -a Benefit,

- Participants who elected other Benefit Options and Employee who are not enrolled,

may elect the Benefit if allowed on each respective insured plan. The Plan
Administrator will decide, in accordance with prevailing IRS guidance, whether
other benefit options constitute “similar coverage™ based upon all surrounding facts
and circamstances.

Change in Coverage of Spouse or Dependent Under Another Employer’s Plan. A
Participant may make a prospective election change that corresponds with changes
made under any Employer’s cafeteria or qualified benefits plan, so long as (a) the
Spouse’s or Dependent’s plan permits the change and the change is permitted
under Code Section 125 or (b) the Spouse or Dependent makes the change during
an annual enrollment period that occurs in the middle of the Participant’s Plan
Year. The Plan Administrator will decide, in accordance with prevailing IRS
guidance, whether a requested change is on account of and corresponds with a
change made under the plan of the Spouse’s or Dependent’s employer.

Loss of Coverage under a Plan Maintained by a Governmental or Educational
Institution. A Participant may add coverage for a Participant, Spouse or Dependent,
if the same Participant, Spouse, or Dependent loses coverage under any group
health coverage plan sponsored by a governmental or Educational Institution.

A Participant who terminates and is rehired within thirty (30) days shall be deemed to have
continued coverage during such period of termination as if he or she was never terminated
unless there 1s another qualifying event. Missing payments shall be made whole during the
remainder of the Plan Year. There shall be no coverage loss to the Participant.

A Participant who terminates and is rehired after thirty (30) days shall be able to change
elections. The Health Care Reimbursement Plan maximum election for the remainder of
the Plan Year will be the difference between the annual maximum less any prior election.
The Dependent Care Assistance Program maximum election for the remainder of the Plan
Year will be the difference between the annual maximum less any prior contributions.

There may be a coverage loss if the Participant did not or was not able to continue under
COBRA.
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6.1

6.2

ARTICLE VI
HEALTH CARE REIMBURSEMENT PLAN

ESTABLISHMENT OF PLAN -

This Health Care Reimbursement Plan is intended to qualify as a medical reimbursement plan
under Code Section 105 and shall be interpreted in a manner consistent with such Code Section
105 and the Treasury regulations thereunder. Participants who elect to participate in this Health
Care Reimbursement Plan may submit claims for the reimbursement of Medical Expenses. All
amounts reimbursed under this Health Care Reimbursement Plan shall be periodically paid
from amounts allocated to the Health Care Reimbursement Fund. Periodic payments
reimbursing Participants from the Health Care Reimbursement Fund shall in no event occur
less frequently than monthly.

DEFINITIONS

For the purposes of this Article and the Cafeteria Plan, the terms below have the following
meaning:

(a) “Health Care Reimbursement Fund” means the fund established for a Participant
pursuant to this Plan to which part of his Cafeteria Plan Benefit Dollars may be
allocated and from which all allowable Medical Expenses may be reimbursed.

(b) “Health Care Reimbursement Plan” means the plan of benefits contained in this Article,
which provides for the reimbursement of eligible Medical Expenses incurred by a
Participant or his Dependents.

(c) “Highly Compensated Participant” means, for the purposes of this Article and
determining discrimination under code Section 105 (h), a participant who is:

(1) one of the 5 highest paid officers;

(2)  a shareholder who owns (or is considered to own applying the rules of Code
Section 318) more than 10 percent in value of the stock of the Employer; or

(3) among the highest paid 25 percent of all Employees (other than exclusions
permitted by Code Section [05(h)(3)(B) for those individuals who are not
Participants).

{d) “Medical Expenses” means any expense for medical care within the meaning of the
term “medical care” or “medical expense” as defined in Code Section 213 and the
rulings and Treasury regulations thereunder, and not otherwise used by the Participant
as a deduction in determining his tax liability under the Code. However, a Participant
may not be reimbursed for the cost of other health coverage such as premiums paid
under plans maintained by the employer of the Participant's spouse or individual
policies maintained by the Participant or his spouse or dependent. Furthermore, a
Participant may not be reimbursed for “qualified long-term care services™ as defined in
Code Section 7702B(c).
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6.3

6.4

6.5

6.6

6.7

(e) The definitions of Article [ are hereby incorporated by reference to the extent necessary
to interpret and apply the provisions of this Health Care Reimbursement Plan.

FORFEITURES

- The amount in the Health Care Reimbursement Fund as of the end of any Plan Year (and after

the processing of all claims for such Plan Year pursuant to Section 6.7 hereof) shall be forfeited

-and credited to the benefit plan surplus. In such event, the Participant shall have no further

claim to such amount for any reason subject to Section 8.2.

LIMITATION ON ALLOCATIONS :
The maximum annual Benefit amount that a Participant may elect to receive under the Health
Care Reimbursement Plan in any Plan Year shall be $4,000.00.

NONDISCRIMINATION REQUIREMENTS
(a) It is the intent of this Health Care Reimbursement Plan not to discriminate in violation
of the Code and the Treasury regulations thereunder.

(b) If the Administrator deems it necessary to avoid discrimination under this Health Care
Reimbursement Plan, it may, but shall not be required to, reject any elections or reduce
contributions or Benefits in order to assure compliance with this Section. Any act taken
by the Administrator under this Section shall be carried out in a uniform and
nondiscriminatory manner. If the Administrator decides to reject any elections or
reduce contributions or Benefits, it shall be done in the following manner, First, the
Benefits designated for the Health Care Reimbursement Fund by the member of the
group in whose favor discrimination may not occur pursuant to Code Section 105 that
elected to contribute the highest amount to the fund for the Plan Year shall be reduced
until the nondiscrimination tests set forth in this Section or the Code are satisfied, or
until the amount designated for the fund equals the amount designated for the fund by
the next member of the group in whose favor discrimination may not occur pursuant to
Code Sections 105 who has elected the second highest contribution to the Health Care
Reimbursement Fund for the Plan Year. This process shall continue until the
nondiscrimination tests set forth in this Section or the Code are satisfied. Contributions
which are not utilized to provide Benefits to any Participant by virtue of any
administrative act under this paragraph shall be forfeited and credited to the benefit plan
surplus.

COORDINATION WITH CAFETERIA PLAN

All Participants under the Cafeteria Plan are eligible to receive Benefits under this Health Care
Reimbursement Plan, The enrollment under the Cafeteria Plan shall constitute enrollment
under this Health Care Reimbursement Plan. In addition, other matters concerning

contributions, elections and the like shall be governed by the general provisions of the Cafeteria
Plan.

HEALTH CARE REIMBURSEMENT PLAN CLAIMS

{a) - All Medical Expenses incurred by a Participant, Spouse, or Dependent shall be
reimbursed during the Plan Year subject to Section 2.6, even though the submission of
such a claim occurs after his participation hereunder ceases; but provided that the
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(b)

(©)

(d)

(e)

Medical Expenses were incwred during the applicable Plan Year, (but prior to the date
coverage ceases, except as otherwise provided in Section 2.5, 2.6 and 2.7). Medical
Expenses are treated as having been incurred when the Participant is provided with the
medical care that gives rise to the medical expenses, not when the Participant is formally
billed or charged for, or pays for the medical care.

The Administrator shall direct reimbursement to-each eligible Participant for all
allowable Medical Expenses, up to a maximum of the amount designated by the
Participant for the Health Care Reimbursement Fund for the Plan Year. Reimbursements
shall be made available to the Participant throughout the vear without regard to the level
of Cafeteria Plan Benefit Dollars which have been allocated to the fund at any given
point in time. Furthermore, a Participant shall be entitled to reimbursements only for
amounts in excess of any pavments or other reimbursements under any health care plan
sponsored by the Employer, a governmental agency or any other plan covering a
Participant and/or his Spouse or Dependents.

Claims for the reimbursement of Medical Expenses incurred in any Plan Year shall be
paid as soon after a claim has been filed as is administratively practicable; provided
however, that if a Participant fails to submit a claim within the 90 day period
immediately following the end of the Plan Year, those Medical Expense claims shall not
be considered for reimbursement by the Administrator.

Reimbursement payments under this Plan shall be made directly to the Participant.
However, in the Administrator's discretion, payments may be made directly to the
service provider. The application for payment or reimbursement shall be made to the
Administrator on an acceptable form within a reasonable time of incurring the debt or
paying for the service. The application shall include a written statement from an
independent third party stating that the Medical Expense has been incurred and the
amount of such expense. Furthermore, the Participant shall provide a written statement
that the Medical Expense has not been reimbursed or is not reimbursable under other
health plan coverage and, if reimbursed from the Health Care Reimbursement Fund,
such amount will not be claimed as a tax deduction. The Administrator shall retain a
file of all such applications.

If a Participant fails to accept or cash a claim reimbursement within 120 days after a
reimbursement has been issued and the Administrator has made reasonable attempt to
reimburse the Participant, the funds shall be considered unclaimed and will be treated as
plan forfeitures under Section 6.3 provided that, if a Participant should later renew his or
her written request for reimbursement of said amount, the Company shall reimburse
such amount to Participant within 90 days of the renewed reimbursement request.
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7.1

7.2

ARTICLE VII
DEPENDENT CARE ASSISTANCE PROGRAM

ESTABLISHMENT OF PROGRAM

This Dependent Care Assistance Program is intended to qualify as a program under Code
Section 129 and shall be interpreted in a manner consistent with such Code Section.
Participants may submit claims for the reimbursement of Employment-Related Dependent Care
Expenses. All amounts reimbursed under this Dependent Care Assistance Program shall be
paid from amounts allocated to the Participant's Dependent Care Assistance Account.

DEFINITIONS : .

For the purposes of this Article and the Cafeteria Plan the terms below shall have the following
meaning:

(a)

(b)

(c)

(d)

“Dependent Care Assistance Account” means the account established for a Participant
pursuant to this Article to which part of his Cafeteria Plan Benefit Dollars may be
allocated and from which Employment-Related Dependent Care Expenses of the
Participant may be reimbursed.

“Dependent Care Assistance Program” means the program of benefits contained in this
Acrticle, which provides for the reimbursement of eligible expenses for the care of the
Qualifying Dependents of Participants.

“Earned Income” means earned income as defined under Code Section 32(c)(2), but
excluding such amounts paid or incurred by the Employer for dependent care assistance
to the Participant.

“Employment-Related Dependent Care Expenses” means the amounts paid for
expenses of a Participant for those services, which if paid by the Participant, would be
considered employment related expenses under Code Section 21(b}(2). Generally, they
shall include expenses for household services or for the care of a Qualifying Dependent,
to the extent that such expenses are incurred to enable the Participant to be gainfully
employed for any period for which there are one or more Qualifying Dependents with
respect to such Participant. Employment-related Dependent Care Expenses are treated
as having been mcurred when the Participant’s Qualifying Dependents are provided
with the dependent care that gives rise to the Employment-Related Dependent Care
Expenses, not when the Participant is formally billed or charged for, or pays for the
care. The determination of whether an amount qualifies as an Employment-Related
Dependent Care Expense shall be made subject to the following rules:

(1) If such amounts are paid for expenses incurred outside the Participant's
household, they shall constitute Employment-Related Dependent Care Expenses
only if incurred for a Qualifying Dependent as defined in Section 7.2(e)(1) (or
deemed to be, as described in Section 7.2(e)(1) pursuant to Section 7.2(¢)(3)),
or for a Qualifying Dependent as defined in Section 7.2(e)(2) (or deemed to be,
as described in Section 7.2{e}(2) pursuant to Section 7.2(e}(3)) who regularly
spends at least 8 hours per day in the Participant's household;
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7.3

7.4

7.5

7.6

(2} If the expense is incurred outside the Participant’s home at a facility that
provides care for a fee, payment, or grant for more than 6 individuals who do
not regularly reside at the facility, the facility must comply with all applicable
state and local laws and regulations, including licensing requirements, if any;
and

(3) Employment-Related Dependent Care Expenses of a Participant shall not
include amounts paid or incurred to a child of such Participant who is under the
age of 19 or to an individual who is a dependent of such Participant or such
Participant's Spouse. '

(e) “Qualifving Dependent” means, for Dependent Care Assistance Program purposes,

{1} A Dependent of a Participant who is under the age of 13, with respect to whom
the Participant 1s entitled to an exemption under Code Section 151(c);

(2) A Dependent or the Spouse of a Participant who is physically or mentally
incapable of caring for himself or herself; or

(3) A child that is deemed to be a Qualifying Dependent described in paragraph (1)
or (2) above, whichever 1s appropriate, pursuant to Code Section 21(e)(5).

&3] The definitions of Article T are hereby incorporated by reference to the extent necessary
to interpret and apply the provisions of this Dependent Care Assistance Program.

DEPENDENT CARE ASSISTANCE ACCOUNTS

The Administrator shall establish a Dependent Care Assistance Account for each Participant
who elects to apply Cafeteria Plan Benefit Dollars to Dependent Care Assistance Program
benefits.

INCREASES IN DEPENDENT CARE ASSISTANCE ACCOUNTS

A Participant's Dependent Care Assistance Account shall be increased each pay period by the
portion of Cafeteria Plan Benefit Dollars that he has elected to apply toward his Dependent
Care Assistance Account pursuant to elections made under Article V hereof.

DECREASES IN DEPENDENT CARE ASSISTANCE ACCOUNTS

A Participant's Dependent Care Assistance Account shall be reduced by the amount of any
Employment-Related Dependent Care Expense reimbursements paid or incurred on behalfofa
Participant pursuant to Section 7.12 hereof.

ALLOWABLE DEPENDENT CARE ASSISTANCE REIMBURSEMENT

Subject to limitations contained in Section 7.9 of this Program and to the extent of the amount
contained in the Participant's Dependent Care Assistance Account, a Participant who incurs
Employment-Related Dependent Care Expenses shall be entitled to receive from the Employer
full reimbursement for the entire amount of such expenses incurred during the Plan Year or
portion thereof during which he is a Participant.
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7.7

7.8

7.9

7.10

ANNUAL STATEMENT OF BENEFITS

On or before January 31st of each calendar year, the Employer shall furnish to each Employee
who was a Participant and received benefits under Section 7.6 during the prior calendar year, a
statement of all such benefits paid to or on behalf of such Participant during the prior calendar
year.

FORFEITURES

 The amount in a Participant’s Dependent Care Assistance Account as of the end of any Plan

Year (and after the processing of all claims for such Plan Year pursuant to Section 7.12 hereof)
shall be forfeited by the Participant and credited to the benefit plan surplus. In such event, the
Participant shall have no further claim to such amount for any reason.

LIMITATION ON PAYMENTS

Notwithstanding any provision contained in this Article to the contrary or negotiated union
contracts to the contrary, the amounts paid from a Participant's Dependent Care Assistance
Account in or on account of any taxable year of the Participant shall not exceed the lesser of the
Earned Income limitation described in Code Section 129(b) or $5,000 (52,500 if a separate tax
return is filed by a Participant who is married as determined under the rules of paragraphs (3)
and (4} of Code Section 21(e).

NONDISCRIMINATION REQUIREMENTS

(2) It is the intent of this Dependent Care Assistance Program that contributions or benefits
not discriminate in favor of the group of employees in whose favor discrimination may
not occur under Code Sections 129(d).

{(b) It is the intent of this Dependent Care Assistance Program that not more than 25 percent
of the amounts paid by the Employer for dependent care assistance during the Plan Year
will be provided for the class of individuals who are sharcholders or owners (or their
Spouses or Dependents), each of whom (on any day of the Plan Year) owns more than 5
percent of the stock or of the capital or profits interest in the Employer.

(c) If the Administrator deems it necessary to avoid discrimination or possible taxation to a
group of employees in whose favor discrimination may not occur in violation of Code
Section 129 1t may, but shall not be required to, reject any elections or reduce
contributions or non-taxable benefits in order to assure compliance with this Section.
Any act taken by the Administrator under this Section shall be carried out in a uniform
and nondiscriminatory manner. If the Administrator decides to reject any elections or
reduce contributions or Benefits, it shall be done in the following manner. First, the
Benefits designated for the Dependent Care Assistance Account by the affected
Participant that elected to contribute the highest amount to such account for the Plan
Year shall be reduced until the nondiscrimination tests set forth in this Section are
satisfied, or until the amount designated for the account equals the amount designated
for the account of the affected Participant who has elected the second highest
contribution to the Dependent Care Assistance Account for the Plan Year. This process
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7.11

7.12

shall continue until the nondiscrimination tests set forth in this Section are satisfied.
Contributions which are not utilized to provide Benefits to any Participant by virtue of
any administrative act under this paragraph shall be forfeited.

COORDINATION WITH CAFETERIA PLAN

All Participants under the Cafeteria Plan are eligible to receive Benefits under this Dependent
Care Assistance Program. The enrollment and termination of participation under the Cafeteria
Plan shall constitute enrollment and termination of participation under this Dependent Care
Assistance Program. In addition, other matters concerning contributions, elections and the like
shall be governed by the general provisions of the Cafeteria Plan.

DEPENDENT CARE ASSISTANCE PROGRAM CLAIMS

The Administrator shall direct the payment of all such Dependent Care Assistance claims to the
Participant upon the presentation to the Administrator of documentation of such expensesin a
form satisfactory to the Administrator. However, in the Administrator's discretion, payments
may be made directly to the service provider. In its discretion in administering the Plan, the
Administrator may utilize forms and require documentation of costs as may be necessary to
verify the claims submitted. At a minimum, the form shall include a statement from an
independent third party as proof that the expense has been incurred and the amount of such
expense. In addition, the Administrator may require that each Participant who desires to
receive reimbursement under this Program for Employment-Related Dependent Care Expenses
submit to the Administrator a statement, which may contain some or all of the following
information:

(a) The Dependent or Dependents for whom the services were performed;

(b)  The nature of the services performed for the Participant, the cost of which he wishes
reimbursement;

(c) The relationship, if any, of the person performing the services to the Participant;

(d) If the services are being performed by a child of the Pai‘ticipant, the age of the child;

(e) A statement as to where the services were performed;

(H) If any of the services were performed outside the home, a statement as to whether the
Dependent for whom such services were performed spends at least 8 hours a day in the
Participant's household;

(g) If the services were being performed in a day care center, a statement:

(1) that the day care center complies with all applicable laws and regulations of the
state of residence,

(2) that the day care center provides care for more than 6 individuals (other than
individuals residing at the center), and
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(h)

@

(3) the amount of fee paid to the center.

If the Participant is married, a statement containing the following:

(1) the Spouse's salary or wages if he or she is eﬁpidyed, or

(2) if the Participant's Spouse is not employed, a statement that
(1) he or she is incapacitated, or

(ii)  he or sheis a full-time student attending an educational institution and
the months during the year which he or she attended such institution.

If a Participant fails to submit a claim within the 90-day period immediately following
the end of the Plan Year, those claims shall not be considered for reimbursement by the
Administrator.

If a Participant fails to accept or cash a claim reimbursement within 120 days after a
reimbursement has been issued and the Administrator has made reasonable attempt to
reimburse the Participant, the funds shall be considered unclaimed and will be treated as
plan forfeitures under Section 7.8 provided that, if a Participant should later renew his
or her written request for reimbursement of said amount, the Company shall reimburse
such amount to Participant within 90 days of the renewed reimbursement request.

ARTICLE VIII
BENEFITS AND RIGHTS

8.1 CLAIM FOR BENEFITS (this section is effective January 1, 2002)

(2)

(b)

Any claim for Benefits underwritten by insured Contracts shall be made in accordance
that specific Benefit plan. If the Benefit is denied, the Participant or beneficiary shall
allow the claims review procedures for that insured Benefit. A ‘Claim for Benefits’
under the Health Care Reimbursement Plan or the Dependent Care Assistance Plan for
purposes of triggering ERISA is deemed to have been made when a signed claim
request is received by the Plan Administrator or authorized representative from the
Participant, beneficiary or authorized representative using a pre-approved form and
attaching third-party documentation substantiating health care expenses per Section 6.7
or dependent care expenses per Section 7.12, and such other information as is
reasonably necessary to determine the validity of the claim.

The Administrator shall make a benefit determination within a reasonable time period
not longer than 30 days after receipt, unless for matters beyond the control of the Plan
Administrator a 15-day extension is required, in which case, the claimant will be
notified. A claim for benefits will be deemed incomplete if information necessary to
render a full and fair claim determination under the Plan is missing, a notice detailing
information necessary to perfect the claim or make it whole shall be issued to the
claimant. The Participant has 45 days after receipt of the incomplete notice to provide
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(©

(d)

(©)

such information {o the Administrator. The Administrator’s time period for making a
benefit determination is tolled from the date an incomplete notice is issued to the date
the claimant responds.

If an adverse determination is made regarding a claim for benefits, the claimant shall, in
a manner calculated to be understood by the claimant, be notified of: -

(1) the specific reason(s) for the adverse determination;

(2) specific plan provisions on which the determination is based;

{(3) description of addition materials or information necessary from the claimant to
complete the claim;

(4) the plan’s review or appeal procedures, including time limits and a statement of
the claimant’s rights to bring civil action under 502(a) of the Act following the
appeal.

A Participant shall have 180 days from receipt of an adverse determination to submit
written comments, documents or information to support the claim for benefits under
Code provisions and Cafeteria Plan and request a review of the determination. If no
action is taken, the Participant’s ERISA rights of appeal for the claim expire.

If a Participant makes a written request for an adverse decision appeal in a timely
manner, an anthorized representative of the Administrator other than the representative
or subordinate of the representative making the initial adverse determination shail
independently review the claim for benefits and as well as all subsequently submitted
materials. The Participant shall be notified of a decision within 60 days. The written
decision shall be made in accordance with governing plan documents and where
appropriate, Plan provisions that have been applied consistently with respect to similarly
situated claimants. If an adverse determination is made, the Administrator shall set
forth:

(H the specific reasons for the adverse decision;
(2) reference to Plan provision(s) on which the decision is based;
(3) a description of claimant’s review or appeal procedures, including time limits,

and if applicable, any internal rules, protocol or similar criterion used in make
the decision; and

4) a statement of the claimant’s right fo bring suit under ERISA after the appeal.

Any balance remaining in a Participant’s Health Care Reimbursement Plan or
Dependent Care Assistance Program at the end of each Plan Year shall be forfeited and
deposited in the benefit plan surplus of the Employver pursuant to Section 6.3 or Section
7.8, whichever is applicable, unless the Participant had made a written claim for such
Plan Year, which has been denied and is pending; in which event the amount of the
claim shali be held in his account until the claim appeal procedures set forth above have
been satisfied or the claim is paid. If any such claim is denied on appeal, the amount
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8.2

8.3

9.1

held beyond the end of the Plan Year shall be forfeited and credited to the benefit plan
surplus.

APPLICATION OF BENEFIT PLAN SURPLUS

. Any forfeited amounts credited to the benefit plan surplus by virtue of the failure of a

Participant to incur a qualified expense or seek reimbursement in a timely manner may, but
need not be, separately accounted for after the close of the Plan Year (or after such further time
specified herein for the filing of claims) in which such forfeitures arose. Inno event shall such
amounts be carried over to reimburse a Participant for expenses incurred during a subsequent
Plan Year for the same or any other Benefit available under the Plan; nor shall amounts

. forfeited by a particular Participant be made available to such Participant in any other form or

manner, except as permitted by Treasury regulations. Amounts in the benefit plan surplus shall
be applied in any manner determined by the Employer that shall not violate the Code, ERISA,
or any regulations thereunder, including defraying of administrative costs and experience
losses.

NAMED FIDUCIARY
Amounts in the benefit plan surplus shall first be used to defray any administrative costs and
experience losses and thereafter be retained by the Employer.

ARTICLE IX
ADMINISTRATION

PLAN ADMINISTRATION

The operation of the Plan shall be under the supervision of the Administrator. It shall be a
principal duty of the Administrator to see that the Plan is carried out in accordance with its
terms, and for the exclusive benefit of Employees entitled to participate in the Plan. The
Administrator shall have full power to administer the Plan in ali of its details, subject, however,
to the pertinent provisions of the Code. The Admmistrator's powers shall include, but shall not
be limited to the following authority, in addition to all other powers provided by this Plan:

(a) To make and enforce such rules and regulations as the Administrator deems necessary or
proper for the efficient administration of the Plan;

b To interpret the Plan, the Administrator's interpretations thereof'in good faith to be final
and conclusive on all persons claiming benefits by operation of the Plan;

(c) To decide all questions concerning the Plan and the eligibility of any person to
participate in the Plan and to receive benefits provided by operation of the Plan;

(d) To reject elections or to limit contributions or Benefits for certain highly compensated
participants if it deems such to be desirable in order to avoid diserimination under the
Plan in violation of applicable provisions of the Code;

() To provide Employees with a reasonable notification of their benefits available by
operation of the Plan;
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9.2

9.3

9.4

9.5

(f) To approve reimbursement requests and to authorize the payment of benefits; and

(g9 To appoint such agents, counsel, accountants, consultants, and actuaries as may be
required to assist in administering the Plan.

Any procedure, discretionary act, interpretation or construction taken by the Administrator shall
be done in a nondiscriminatory manner based upon uniform principles consistently applied and
shall be consistent with the intent that the Plan shall continue to comply with the terms of Code
Section 125 and the Treasury regulations thereunder. Benefits under this Plan will be paid only
if the Administrator decides in its discretion that the Participant is entitled to them. -

EXAMINATION OF RECORDS

The Administrator shall make available to each Participant, Eligible Employvee and any other
Employee of the Employer such records as pertain to their interest under the Plan for
examination at reasonable times during normal business hours.

PAYMENT OF EXPENSES

Any reasonable administrative expenses shall be paid by the Employer unless the Employer
determines that administrative costs shall be borne by the Participants under the Plan or by any
Trust Fund which may be established hereunder. The Administrator may impose reasonable
conditions for payments, provided that such conditions shall not discriminate in favor of highly
compensated employees.

INSURANCE CONTROL CLAUSE

In the event of a conflict between the terms of this Plan and the terms of an Insurance Contract
of an independent third party Insurer whose product is then being used in conjunction with this
Plan, the terms of the Insurance Contract shall control as to those Participants receiving
coverage under such Insurance Contract. For this purpose, the Insurance Contract shall control
in defining the persons eligible for insurance, the dates of their eligibility, the conditions which
must be satisfied to become insured, if any, the benefits Participants are entitled to and the
circumstances under which insurance terminates.

INDEMNIFICATION OF ADMINISTRATOR

The Employer agrees to indemnify and to defend to the fullest extent permitted by law any
Employee serving as the Administrator or as a member of a commitiee designated as
Administrator (including any Employee or former Employee who previously served as
Administrator or as a member of such committee) against all liabilities, damages, costs and
expenses (including attorney's fees and amounts paid in settlement of any claims approved by
the Emplover) occasioned by any act or omission to act in connection with the Plan, if such act
or omission 1s in good faith.
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10.1

10.2

I1.1

i1.2

[1.3

11.4

ARTICLE X
AMENDMENT OR TERMINATION OF PLAN

AMENDMENT
The Employer, at any time or from time to time, may amend any or all of the provisions of the
Plan without the consent of any Employee or Participant. No amendment shall have the effect

. of modifying any benefit election of any Participant in effect at the time of such amendment,

uniess such amendment is made to comply with Federal, state or local laws, statutes or
regulations. SR

TERMINATION i = R

The Employer is establishing this Plan with the intent that it will be maintained for an indefinite
period of time. Notwithstanding the foregoing, the Employer reserves the right to terminate the
Plan, in whole or in part, at any time. In the event the Plan is terminated, no further
contributions shall be made. Benefits under any Insurance Contract shall be paid in accordance
with the terms of the Contract.

No further additions shall be made to the Health Care Reimbursement Fund or Dependent Care
Assistance Account, but all payments from such Fund shall continue to be made according to
the elections in effect until the end of the Plan Year in which the Plan termination occurs (and
for a reasonable period of time thereafter, if required for the filing of claims). Any amounts
remaining in any such account as of the end of the Plan Year in which Plan termination occurs
shall be forfeited and deposited in the benefit plan surplus after the expiration of the filing
period.

ARTICLE XI
MISCELLANEOUS

PLAN INTERPRETATION
All provisions of this Plan shali be interpreted and applied in a uniform, nondiscriminatory

manner. This Plan shall be read in its entirety and not severed except as provided in Section
11.11.

GENDER AND NUMBER

Wherever any words are used herein in the masculine, feminine or neuter gender, they shall be
construed as though they were also used in another gender in all cases where they would so
apply, and whenever any words are used herein in the singular or plural form, they shall be
construed as though they were also used in the other form in all cases where they would so

apply.

WRITTEN DOCUMENT

This Plan, in conjunction with any separate written document which may be required by law, is
mtended to satisfy the written Plan requirement of Code Section 125 and any Treasury
Regulations thereunder relating to cafeteria plans.

EXCLUSIVE BENEFIT
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11.5

11.6

11.7

11.8

This Plan shall be maintained for the exclusive benefit of the Employees who participate in the
Plan.

PARTICIPANT'S RIGHTS

This Plan shall not be deemed to constitute an employment contract between the Employer and
any Participant or to be a consideration or an inducement for the employvment of any Participant
or Employee. Nothing contained in this Plan shall be deemed to give any Participant or
Employee the right to be retained in the service of the Employer or to interfere with the right of
the Employer to discharge any Participant or Employee at any time regardless of the effect
which such discharge shall have upon him as a Participant of this Plan.

ACTION BY THE EMPLOYER -

Whenever the Employer under the terms of the Plan is permitted or required to do or perform
any act or matter or thing, it shall be done and performed by a person duly authorized by its
legally constituted authority.

NO GUARANTEE OF TAX CONSEQUENCES

Neither the Administrator nor the Employer makes any commitment or guarantee that any
amounts paid to or for the benefit of a Participant under the Plan will be excludable from the
Participant's gross income for Federal or state income tax purposes, or that any other Federal or
state tax treatment will apply to or be available to any Participant. It shall be the obligation of
cach Participant to determine whether each payment under the Plan is excludable from the
Participant's gross income for Federal and state income tax purposes, and to notify the Employer
if the Participant has reason to believe that any such payment is not so excludable.
Notwithstanding the foregoing, the rights of Participants under this Plan shall be legally
enforceable.

INDEMNIFICATION OF EMPLOYER BY PARTICIPANTS

If any Participant receives one or more payments or reimbursements under the Plan that are not
for a permitted Benefit, such Participant shall indemnify and reimburse the Employer for any
liability it may incur for failure to withhold Federal or state income tax or Social Security tax
from such payments or reimbursements. However, such indemnification and reimbursement
shall not exceed the amount of additional Federal and state income tax (plus any penalties) that
the Participant would have owed if the payments or reimbursements had been made to the
Participant as regular cash compensation, plus the Participant's share of any Social Security tax
that would have been paid on such compensation, less any such additional income and Social
Security tax actually paid by the Participant.

FUNDING

Unless otherwise required by law, contributions to the Plan need not be placed in trust or
dedicated to a specific Benefit, but shall instead be considered general assets of the Employer.
Furthermore, and unless otherwise required by law, nothing herein shall be ¢onstrued to require
the Employer or the Administrator to maintain any fund or segregate any amount for the benefit
of any Participant, and no Participant or other person shall have any claim against, right to, or
security or other interest in, any fund, account or asset of the Employer from which any payment
under the Plan may be made.
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11.10

11.11

11.12

11.13

11.14

GOVERNING LAW
This Plan is governed by the Code and the Treasury regulations issued thereunder (as they
might be amended from time to time). Inno event shall the Employer guarantee the favorable
tax treatment sought by this Plan. To the extent not preempted by Federal law, the provisions
of'this Plan shall be construed, enforced and administered according to the laws of the State of
Wisconsin.

SEVERABILITY

If any provision of the Plan is held invalid or unenforceable, its invalidity or unenforceability
shall not affect any other provisions of the Plan, and the Plan shall be construed and enforced as
if such provision had not been included herein.

CAPTIONS

The captions contained herein are inserted only as a matter of convenience and for reference,
and in no way define, limit, enlarge or describe the scope or intent of the Plan, nor in any way
shall affect the Plan or the construction of any provision thereof.

CONTINUATION OF COVERAGE
Notwithstanding anything in the Plan to the contrary, in the event any welfare benefit under this
Plan, subject to the continuation coverage requirements of Code Section 4980B becomes

unavailable, the Participant may be entitled to continuation coverage as prescribed in Code
Section 4980B.

FAMILY AND MEDICAL LEAVE ACT

Notwithstanding any provision in the Plan to the contrary, if a Participant goes on a qualifying
leave under the Family and Medical Leave Act of 1993 (FMLA) and elects to continue
coverage(s) while on leave, then to the extent required by the FMLA, the Emplover will
continue to maintain the Participant’s insured and uninsured group health benefits on the same
terms and conditions as if the Participant were still active.

If the Participant elects to continue coverage while on leave, he shall enter into a payment
agreement with the Employer prior to leave based on the Participant’s share of the premiom due
for the current Plan Year. One or more of the following payment methods may be used:

{(a) Payment with after-tax dollars, by sending monthly payment to the Employer;

(b) Payment with pre-tax salary reduction by pre-paying all or a portion of the coverage
contributions during the leave for that Plan Year; or

(c)  Payment with pre-tax salary reduction by catching-up on all or a portion of the coverage
contributions during the leave for that Plan Year. Salary redirection must be from the
same Plan Year as the leave.

If a Participant’s coverage ceases while on FMLA leave, the Participant, will be permitted to re-
enter the Plan upon return from such leave on the same basis he participated in the Plan prior to
the leave, or as otherwise required by the FMLA.
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11.15 HEALTH INSURANCE PORTABILITY AND ACCOUNTABILITY ACT
Notwithstanding anything in this Plan to the contrary, this Plan shall be operatcd in accordance
with HIPAA and regulations thereunder,

11.16  UNIFORM SERVICES EMPLOYMENT AND REEMPLOYMENT RIGHTS ACT
Notwithstanding any provision of this Plan to the confrary, contributions, benefits and service
credit with respect to qualified military service shall be provided in accordance with USERRA
and the regulations thereunder.

CITY OF MENASHA
CAFETERIA PLAN
DECLARATION OF AMENDMENT

2001 RESTATEMENT

The City of Menasha amends and restates the City of Menasha Cafeteria Plan in its entirety to read as
set forth in the attached document, entitled the City of Menasha Cafeteria Plan.

This restatement is being adopted to incorporate into the plan changes needed to conform to Internal
Revenue Service and Department of Labor regulations. This amendment will be effective as of
January 1, 2001. (except as otherwise noted in the document) -

IN WITNESS WHEREQF, the City has caused this instrument to be executed by its authorized
officials(s) on:

Signed by:

Witnesses as to Emplover
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Administrative Services Agreement

Recitals
A. CITY OF MENASHA (Employer) has established certain employee benefit plans,
including the following: A health flexible spending arrangement (Health Care FSA) under Code
§ 105, and a dependent care assistance plan (Dependent Care FSA) under Code § 129, are each
offered under a Code § 125 cafeteria plan.

B. Employer has requested Marshall & Ilsley Trust Company N.A (Administrative
Agent) to act on its behalf in making payment of certain benefits and furnishing certain service
for the Health Care FSA and Dependent Care FSA, as described in this Agreement (collectively,
the Plan).

Article L. Introduction
In consideration of the mutual promises contained in this Agreement, Employer and
Administrative Agent agrees as follows.

1.1 Effective Date and Term

The effective date of this Agreement is January 1, 2012 (“Effective Date™). The initial term
shall be the initial twelve (12) months unless this Agreement is terminated in accordance with
the provisions of Section 7.6.

1.2 Scope of Undertaking

Employer has sole and final authority to control and manage the operation of the Plan,
Administrative Agent is and shall remain an independent contractor with respect to the services
being performed hereunder and shall not for any purpose be deemed an employee of Employer.
Nor shall Administrative Agent and Employer be deemed partmers, engaged in a joint venture or
governed by any legal relationship other than that of independent contractor. Administrative
Agent does not assume any responsibility for the general policy design of the Plan, the adequacy
of its funding, or any act or omission or breach of duty by Employer. Nor is Administrative
Agent in any way to be deemed an insurer, underwriter, or guarantor with respect to any benefits
payable under the Plan. Administrative Agent generally provides reimbursement service only
and does not assume any financial risk or obligation with respect to claims for benefits payable
by Employer under the Plan. Nothing herein shall be deemed to constitute Administrative Agent
as a party to the Plan or to confer upon Administrative Agent any discretionary authority or
control respecting management of the Plan, discretionary authority or responsibility in
connection with administration of the Plan, or responsibility for the terms or validity of the Plan.
Nothing in this Agreement shall be deemed to impose upon Administrative Agent any obligation
to any employee of Employer or any person who is participating in the plan (“Participant™).

1.3 Definitions
 “Administrative Agent” has the meaning given under the Recitals.
“Agreement” means this Administrative Services Agreement, including all Appendices
hereto.
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“Bank” means Bancorp.

“Card” means the BMO Qualified Expense Card.

“Cardholder Agreement” means the agreement entered into between Bank and each
Participant who is issued a Card.

“COBRA” means the Consolidated Omnibus Budget Reconciliation Act of 1985, as
amended.

“Code” means the Internal Revenue Code of 1986, as amended.

“Dependent Care FSA™ has the meaning given in the Recitals.
“Eligible Expenses” means expenses that are eligible for payment or reimbursement to
the Participant under the applicable Plan.

“Eligibility Changes” means any change in employee eligibility, new enrollments,
terminations, or change in election and or coverage.

“Employer” has the meaning given in the Recitals. ,

“Employer Account” means an account established and maintained in the name of the
Employer for payment of Plan benefits.

“ERISA” means the Employee Retirement Income Security Act of 1974, as amended.
“Effective Date” has the meaning given i Section 1.1.

“Electronic PHI” has the meaning assigned to such term under HIPAA.

“Health Care FSA” has the meaning given in the Recitals.

“HIPAA” means the Health Insurance Portability and Accountability Act of 1996, as
amended.

“IRS” means Internal Revenue Service

“Named Fiduciary” means the named fiduciary as defined in ERISA § 402(a)(1).
“Participant” has the meaning given in section 1.2.

“Plan Administrator” means the administrator as defined in ERISA § 3(16)(A).

“Plan” has the meaning given in the Recitals.

“Protected Health Information™ or “PHI” has the meaning assigned to such term under
HIPAA.

“Quarterly Audit Reports™ have the meaning described in Section 3.7.

“Required Balance™ shall have the meaning as described in Article 5.2,

Article 1I. Emplover Responsibilities
2.1 Sele Responsibilities

(a) General. Employer has the sole authority and responsibility for the Plan and its
operation, including the authority and responsibility for administering, construing and
interpreting the provisions of the Plan and making all determinations thereunder.
Employer gives Administrative Agent the authority to act on behalf of Employer in
connection with the Plan, but only as expressly stated in this Agreement or as
mutually agreed in writing by Employer and Administrative Agent. Final
determinations as to a Participant’s entitlement to Plan benefits shall, if legally
required (or otherwise in Administrative Agent’s discretion) be made by Employer or
its designee, including any final internal determinations upon appeal of a denied
claim for Plan benefits. Employer will enter into all legally required contracts
between the Plan and independent review organization s (IROs) for the purpose of
performing any required external appeals for Plan benefits. Emplover is the Plan
Administrator and Named Fiduciary of the Plan benefits for purposes of ERISA.

(b) Responsibilities. Without limiting Employer’s responsibilities described herein, it
shall be Employer’s sole responsibility (as Plan Administrator) and duty to: ensure

Agreement for Administrative Service- Section 125 Plan

CITY OF MENASHA
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compliance with COBRA; ensure required nondiscrimination testing are completed;
ensure the Plans are amended as necessary to ensure ongoing compliance with
applicable law; ensure any required tax or governmental returns (including Form
5500 returns) relating to the Plan are filed; determine if and when a valid election
‘change has occurred; in certain circumstances handle Participant final internal claim
appeals; if applicable, ensure that the plan complies with the external claims
procedures imposed by the Patient Protection and Affordable Care Act (PPACA) to
include standard external reviews, expedited external reviews, and contracting
between the plan and an independent review organizations (IROs);

ensure required Plan and claim documentation are retained; and when appropriate
take all other steps necessary to maintain and operate the Plan in compliance with
‘applicable provisions of the Plan, ERISA, HIPAA, the Code and other applicable
federal and state laws.

2.2 Service Charges; Funding
Employer shall pay Administrative Agent the service charges set forth in the Appendices
hereto, as described m Article V Employer shall provide Administrative Agent with funds as
necessary to make payment of Plan benefits.

2.3 Enformation to Administrative Agent
Employer shall furnish the information requested by Administrative Agent as determined
necessary to perform Administrative Agent’s functions hereunder, including information
concerning the Plan and the eligibility of individuals to participate in and receive Plan benefits.
Such information shall be provided to Administrative Agent in the time and in the manner agreed
to by Employer and Administrative Agent. Administrative Agent shall have no Hability with
regard to benefits paid in error due to Employer’s failure to timely update such information,
accurately and in the format agreed to by Employer and Administrative Agent.
a. Enrollment
Employer shall notify Administrative Agent of new plan year enrollment in an
approved electronic format fifteen (15) business days prior to the beginning of the
plan year. Administrative Agent will process enrollment according to Section 3.6 of
this agreement. Delayed or incorrect information provided to Administrative Agent
may result in erroneous payment(s) and Employer will bear any risk of any loss that
was a result of delayed or incorrect information sent by the Employer or an approved
representative of the Employer.
b. Eligibility Changes
Employer shall notufy Administrative Agent of Eligibility changes in an agreed upon
electronic format. Administrative Agent will process changes according to Section
3.0 of this agreement. Delayed or incorrect information provided to Administrative
Agent may result in erroneous payment(s) and Employer will bear any risk of any
loss that was a direct result of delayed or incorrect information sent by the Employer
or an approved representative of the Employer.
¢. Compliance
It is the plans responsibility to initiate any corrective action required in the event the
Plan becomes discriminatory or otherwise fails to meet any requirements for
favorable tax treatment for itself or any participant.

Agreement for Administrative Service- Section 125 Plan
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2.4  Plan Documents

Employer is responsible for the Plan’s compliance with ali applicable federal and state
laws and regulations and shall provide Administrative Agent, with all relevant documents,
including but not limited to, the executed Plan documents and any executed Plan amendments.
Employer is responsible for working with its legal counsel to develop and distribute all other
legal documents and notices that may be required for plan administration. Emplover will notify
Administrative Agent of any changes to the Plan at least thirty (30) days before effective date of
such changes. Employer acknowledges that Administrative Agent is not providing tax or legal
advice and that Employer shall be solely responsible for determining the legal and tax status of
the Plan.

2.5 Liability for Claims

Employer is responsible for payment made pursuant to, and. the benefits to be provided
by, the Plan. Administrative Agent does not insure or underwrite the liability of Employer under
the Plan. Employer is financially responsible for any payment to be made pursuant to, and the
benefits to be provided by, the Plan. Except for expenses specifically assumed by Admimstrative
Agent in this Agreement, Employer is responsible for all expenses related to the Plan. In the
event of employee fraud against the Plan, it 1s the Employer’s responsibility to make the Plan
whole and pursue appropriate remedies from the employee.

2.6  Indemnification

Emplover shall indemnify Administrative Agent and hold it harmless from and against all
loss, liability, damage, expense, (including reasonable attorneys’ fees) or other obligation,
resulting from, or arising out of or in any way connected with, any act or omission by Employer
in connection with the Plan or claim, demand or lawsuit by Plan Participants and beneficiaries
against Administrative Agent in connection with benefit payments or services performed
hereunder, except to the extent that any such loss, liability, damage, expense, attorney’s fees or
other obligations result from, or arise out of, the negligence, willful misconduct or breach of this
Agreement by Administrative Agent. In addition, Employer shall indemnify Administrative
Agent and hold it harmless from and against any liability, expense, demand, or other obligation,
resulting from, or out of any premium charge, tax or similar assessment (federal or state), for
which the Plan or Employer is liable.

2.7  HIPAA Privacy

Employer shall provide Administrative Agent with the Health Care FSA’s Notice of
Privacy Practices (prepared by Employer), as well as any subsequent changes to such notices.
Employer shall provide Administrative Agent with certification that the Health Care FSA plan
document has been amended as required by the privacy rule to permit disclosures of PHI to
Employer for plan administration purposes and that Employer agrees to the conditions set forth
in that plan amendment; if Employer receives them, copies of any authorizations of Participants
or Beneficiartes fo use to disclose PHI (and any later changes to or revocation of such
authorization); notice of any restrictions on the use or disclosure of PHI that Employer agrees to
under the privacy rule; and notice of any request that communications be sent to a Participant or
Beneficiary by an alternative means or at an alternative location that Employer agrees to under
the privacy rule. Employer shall not request Administrative Agent to use or disclose PHI in any
manner that would not be permissible under the privacy rule if done by Employer, except that
Administrative Agent may use or disclose PHI for purposes of data aggregation and the
management and administrative activities of Administrative Agent.

Agreement for Administrative Service- Section 125 Plan
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Article ITl. Administrative Agent Responsibilities

31 Sole Responsibilities
Administrative Agent’s sole responsibilities shall be described in this Agreement.
Administrative Agent provides reimbursement and recordkeeping services.

3.2 Customer Service

Administrative Agent shall provide customer service personnel during normal business hours
as determined by Administrative Agent by telephone and shall provide electronic administrative
services. To the extent that any Services use Internet, wireless or related electronic or telephonic
services to transport data or communications, Administrative Agent will take reasonable security
precautions, but Admmstrative Agent disclaims any Hability for interception of any such data or
communications. Administrative Agent shall not be responsible for, and makes no warranties
regarding, the access, speed or availability of such services. Administrative Agent shall not be
deemed in default of this Agreement, nor held responsible for, any cessation, interruption, or delay in
the performance of its obligations hereunder due to causes beyond its reasonable control, including,
but not limited to, natural disaster, act of God, labor controversy, civil disturbance, disruption of the
public markets, war or armed conflict, or the inabilify to obtain sufficient material or services
required in the conduct of its business, including Internet access, or any change in or the adoption of
any law judgment or decree.

33 Claims

Administrative Agent shall process participant claims and Card substantiation requests in
accordance with the Plan document and IRS regulations within three (3) business days of receipt.
Administrative Agent acts as “agent of the Plan Administrator” when making claim determinations
and will defer unusual and/or legally unclear cases to the Employer for determination. Administrative
Agent will post payroll contribution data and respective funds as soon as administratively possible
within two (2) business days of receipt.

3.4  Claims Appeals
Administrative Agent shall, if legally required, or otherwise in its discretion refer to
Employer or its designee, for final internal review and, il applicable to the plan, standard or expedited
external review determination, any claim for benefits or coverage that is appealed after initial
rejection by Administrative Agent or any class of claims that Emplover may specify, including: (a)
any question of eligibility or entitlement of the claimant for coverage under the Plan; (b) any question
with respect to the amount due; or (¢) any other appeal.

3.5 Reimbursements
Administrative Agent will provide check or direct deposit reimbursements on all business
days. If a holiday or other event impacts bank processing on a scheduled disbursement date, payment
is issued the next business day. 1f the Employer account is not sufficiently funded, the disbursements
will be delayed until funding is sufficient to process such reimbursements.

3.6 Eligibility Changes

Administrative Agent shall process enroilment, eligibility changes and Card status requests
from the information received from the Employer. Administrative Agent will post eligibility change
data soon as administratively possible within two (2) business days of receipt.
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3.7 Quarterly Audit Reports

From tmme to time thereafter, but no less frequently than quarterly, Administrative Agent
shall provide Employer with updated reports summarizing the ecligibility data and projected
Participant account balances for the Plan Year based on information that has been provided by
Employer (Quarterly Audit Reports) by electronic medium unless otherwise agreed by the parties.
The Quarterly Audit Reports shall specify the effective date for each Participant who 1s added to or
terminated from participation in the Plan as well as projected account balances for verification
purposes. :

3.8  Plan Compliance Services

Services include compliance with discrimination testing requirements and IRS Form 5500
filing. Administrative Agent will provide a completed IRS Form 5500(s) if required and requested
by the Employer. Administrative Agent is not responsible for the accuracy of any information
provided by Employer with regard to the annual Form 5500 and the discrimination testing nor shall
Administrative Agent be responsible for determining the level of compliance required by the Plan.
The Employer must provide the Administrative Agent with the necessary non-discrimination test
data consistent with the Employer records in a timely fashion at the end of each contracted Plan Year
and at other times during the plan year if additional testing is requested or required. Employer
remains responsible to implement corrective actions required by testing results. If Administrative
Agent will not be providing some or all of the compliance services listed above, the Employer agrees
to complete the requirements according to the IRS regulations. The Employer agrees to report any
required adjustments found during testing on a tmely basis to the Administrative Agent. The
Employer remains responsibie to implement any corrective action required by the testing results.

3.9 Bonding

To the extent required under applicable law, Administrative Agent will have and
maintain a fidelity bond for all persons involved in collecting money or making claim payments,
and all officers of the Administrative Agent. Such bond, if necessary, will cover the handling of
Employer’s and Participants’ money and protect such money from losses by dishonesty, theft,
forgery or alteration, and unexplained disappearance.

3.1¢ Reporting

Administrative Agent shall make available to Employer each month via electronic
medium (unless otherwise agreed by the parties) a master report showing the payment history
and status of Participant claims and the amounts and transactions of Participant accounts during
the preceding month. For purposes of Employer’s Health Care FSA, Employer must provide
certification that the Plan document requires the Employer to comply with applicable privacy
and security rules under HIPAA before Administrative Agent will make available the reports
provided for in this Section to Employer. Administrative Agent shall also make available to
Participants via electronic medium a report showing their individual payment history and status
of ¢laims and the amounts and transactions in their individual accounts.

311 Pian Document

A Section 125 plan document reflecting plan terms must be adopted prior to
administration. Employer maintains all documents. When Administrative Agent drafted
document is elected by Employer all future regulaiory amendments and restatements will be
provided at no charge. Administrative Agent prototype Plan document reflects Administrative
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Agent’s administrative processes for administration and allows for limited Plan modifications
such as addition or changes with standard benefit options. Adoption of the plan document is
required prior to service/implementation. Administrative Agent prototype plan document
includes a summary plan description and a corporate resolution.

3.12  Recordkeeping

Administrative Agent shall maintain, for the duration of this Agreement, the usual and
customary books, records and documents, including electronic records that relate to the Plan and
its Participants that Administrative Agent has prepared or that have otherwise come within its
possession (collectively “Documents™). These Documents are the property of Employer, and
Employer has the right to continuing access to them during normal business hours at
Admmistrative Agent’s offices with reasonable prior notice. If this Agreement terminates,
Administrative Agent may deliver at Employer’s request, if Administrative Agent determines it
is feasible, Documents to Employer, subject to Administrative Agent’s right to retain copies of
any Documents it deems appropriate. Employer shal! be required to pay Administrative Agent
reasonable charges for transportation or duplication of such records, provided, however, that
upon termination of this Agreement, Administrative Agent will, if it is feasible in the
Administrative Agent’s opinion to do so and Emplover so requests, destroy or return to
Employer all PHI, mcluding PHI that is in the possession of subcontractors or agents of
Administrative Agent. To the extent Administrative Agent retains any PHI, Administrative
Agent shall extend the protections of this Agreement to such PHI and limit further uses and
disclosures of such PHI to those purposes that make the return or destruction infeasible, for so
long as Administrative Agent retains such PHI. Administrative Agent shall pay all storage
charges for any such PHI for so long as Administrative Agent retains such PHI

3.13 Standard of Care; Erroneous Payments

Admimistrative Agent shall use reasonable care in the exercise of its powers and the
performance of its duties under this Agreement. If Administrative Agent makes any payment
under this Agreement to an ineligible person, due solely to Administrative Agents error, or if
more than the correct amount is paid, Administrative Agent shall make a diligent effort to
recover any payment made to or on behalf of an meligible person or any overpayment. However,
Administrative Agent will not be liable for such payment, unless Administrative Agent would
otherwise be lable under another provision of this Agreement,

3.14 Non-Discretionary Duties; Additional Duties
Administrative Agent and Employer agree that the duties to be performed hereunder by
Administrative Agent are non-discretionary duties. Administrative Agent and Employer may
agree to additional duties in writing as may be specified in the Appendices from time to time.

Article IV Flexible Benefits Card

4.1 The Flex Benefits Card
The BMO Qualified Expense Card (Card) permits employees who are a Participant in the
- Plan, from the time of the Participant’s enroliment is received by Administrative Agent until
Employer notifies Administrative Agent that the Participant’s participation has been terminated,
to use a VISA® debit card for payment of Eligible Expenses. Bank will issue the Cards to a
Participant upon enrollment in the plan by the Participant. By electing a Card, a Participant can
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pay for Eligible expenses by using the Card rather than by submitting receipts and waiting for
reimbursement. Fach transaction using the Card will be paid if authorized through the VISA®
authorization system.

4.2 Compliance - : :

Although Employer, as Plan Administrator, is ultzmately responsible for determining
whether that each transaction is for a Eligible Expense and that the Card and each transaction
complies with the terms of the applicable Plan, applicable law and regulations, Employer
delegates Administrative Agent ministerial, non-fiduciary responsibilities to make this
determination in accordance with IRS guidance and releases and the Administrative Agent
accepts such delegation on the same terms as provided for elsewhere in this Agreement.
Employer should consult its legal counsel concerning whether the Card Program complies with
ERISA, the Health Insurance Portability and Accountability Act and other applicable laws and
regulations. No Third Party is responsible for such compliance or certification.

4.3 Issuance of Cards

Employer chooses to issue Cards to all Participants; the Card will be issued to each
Participant that enrolls in the Plan. The Participant may request additional Cards for qualified
individuals. Each Card will be accompanied by and subject to a Cardholder Agreement between
the Bank and the Participant. Notwithstanding Employer’s issuance of the Card to a Participant,
the Participant must affirmatively elect to activate the Card before use which confirms
acceptance of the cardholder terms and agreements. Fees for additional, replacement and lost or
stolen Cards will be deducted from the Participant’s ¢lection.

4.4 Authorization for Transactions

Each time the Card is used, the transaction is sorted into the correct participant election based
on information about the type of VISA® merchant that accepted the Card. The Card can be used
only at certain types of merchants, as provided in IRS Revenue Ruling 2003-43, as amended
from time to time or as otherwise authorized by the Employer or the IRS. An “authorization”
through the VISA® system is required for processing of most transactions. When an
authorization is required, the authorization will be granted for a proposed tramsaction only 1if
there are funds available to the Participant in the appropriate election being accessed.
Authorization may be denied if the transaction amount exceeds available funds in the applicable
election, if Bank or Administrative Agent believes that the proposed transaction is not for a
Eligible Expense, or if the transaction limits for a single transaction or for outstanding
transactions are exceeded. Transaction limits are established from time to time and implemented
by Bank for security purposes.

4.5 Funding of Transactions

Each day, Bank will settle for all transactions through the VISA® system. The Employer
Account will reimburse the Bank for the settled transactions each day. Settled transactions
initiated by Emplover’s Participants will be deducted that day from the balances that have been
deposited on Employer’s behalf in the Employer Account. The Employer must maintain the
Required Balance in the Employer Account. As a result, the Employer must reimburse the
Employer Account in the amount of settled transactions initiated by Employer’s Participants.
Employer’s obligation to reimburse the Employer Account in the amount of settled transactions
and to maintain the Required Balance is absolute, unconditional and not subject to offset or
defense of any kind. If for any reason the Employer does not maintain the Required Balance in
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the Employer Account or fails to reimburse the Employer Account in the amount of all settled
transactions, the Administrative Agent has authority to suspend all Cards in use untﬁ the
Employer Account is sufficiently funded.

4.6  Review of Expenses

The Card may only be used for the payment of Eligible Expenses and all transactions are
subject to review. Some transactions will be reviewed and adjudicated automatically: for
example, transactions equal to the Participant’s office visit co-pay amount generated by a
merchant which is a medical practice will be automatically adjudicated, and no further
verification will be required. An e-mail will be sent to each Participant no less often than
monthly which will direct the Participant to the Administrative Agent’s website which includes a
statement showing all of the Participant’s transactions. The Participant will be requested to
review all receipts and reimburse the Employer for use of the Card for any amounts that were not
for Eligible Expenses. The Participant will be directed to supply receipts for all remaining
{fransactions that were not adjudicated automatically within sixty (60) days of the transaction
date. The Employer is responsible for the review of all transactions to determine if each
fransaction was for Eligible Expenses. Employer delegates this responsibility to the
Administrative Agent and the Administrative Agent accepts such delegation on the same terms
as provided for elsewhere in this agreement. If the Participant does not supply suitable receipts
within sixty (60) days, the Participants’ Card will be suspended and they nouist reimburse the
Employer for the amount of the transaction.

4.7  Reimbursement for Ineligible Expenses.

At the time of each Participant’s enrollment in the Card Program and acceptance of the
Cardholder Agreement, the Participant agrees to reimburse the Employer for the amount of any
transaction that was not for an Eligible expense. The Employer is obligated to review
transactions and to determine whether all transactions were for eligible expenses. Employer
delegates this responsibility to the Administrative Agent and the Administrative Agent accepts
such delegation on the same terms as provided for elsewhere in this Agreement basing such
determination on IRS guidelines and releases and directing other issues back to the employer.
For transactions determnmined by the Participant, Employer or the Administrative Agent to be for
ineligible expenses, the Participant will be notified of a balance due to the Plan by email, their
online account or direct mail informing him or her of the amount due. If the Participant does not
repay the Plan, the Employer will be responsible for repayment to the Plan. If the claim still
remains outstanding, the Employer must offset the amount thereof against future claims under
the Plan. Employer delegates this responsibility to the Administrative Agent and the
Administrative Agent accepts such delegation on the same terms as provided for elsewhere in
this Agreement. The Employer must also take action to ensure that further violations do not
occur; including denial of access to the Card. Employer delegates this responsibility to the
Administrative Agent and the Administrative Agent accepts such delegation on the same terms
as provided for elsewhere in this agreement. In the event the amount cannot be collected from
the Participant, the Employer must nevertheless pay such amount back to the Plan and treat the
amount due as the Employer would any other business indebtedness. Employer should consult a
tax advisor on how to handle uncollectible accounts. Generally, the Employer is required to
include the amount due as income on the Participant’s W-2 form for the year in which the
Employer has exhausted collection efforts and has determined the amount to be uncollectible.
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4.8 Transactions that are Ineligible

When the Card is used to pay for items that are not Ehgible Expenses, the IRS requires
| repayment from the Participant. A transaction is considered ineligible (“ Ineligible Expense™)
when either: (1) the Administrative Agent, Employer or Participant determines that a portion of a
Card transaction is not an Eligible Expense or (2) the Participant does not respond to a request
for “receipt verification” within Ninety (90) days. At this time, the Participant’s card access is or
will remain suspended (Section 4.6} and the amount of the transaction is added to the Ineligible
- Expense balance. The IRS requires that this debt be collected by the Employer from the
Participant and, in general, handled like any other mndebtedness between an Employer and its
Participant. The Employer may request the Administrative Agent to reinstate the Card when the

indebtedness is resolved.

Articie V Benefit Plan Payment;
Employer’s Funding Responsibifity

5.1 Payment of Benefits
Employer authorizes Administrative Agent to pay Plan benefits directly or indirectly
from funds set aside in an Employer Account.

5.2  Funding of Benefits

Funding for any payment on behalf of the Participants under the Plan, including but not
limited to, all benefits to Participants in accordance with the Plan, 1s the sole responsibility of
Employer, and Employer agrees to accept Hability for, and provide sufficient funds to satisfy, all
payments to Participants under the Plan, including claims for reimbursement for covered
expenses, if such expenses are incurred and the claims are presented for payment during the term
of this Agreement. Employer is required to fund 5% of the annual elections, the Required
Balance, before the start of the Plan Year and required to maintain an account balance equal to
the 5% of the annual elections at all times. If nevertheless the account becomes overdrawn due
to timing of electronic Card transactions and/or receipt of deposits or any other cause beyond
Administrative Agent’s control, Employer may be charged an overdraft fee of up to $30.00 each
day the account remains overdrawn. The Employer understands that it shall be solely
responsible for any and all overdraft charges associated with this account and no such charges
shall be allocated to the account or participants in violation of any applicable federal or state
laws.

Article VI. Administrative Agent Compensation

6.1  Service Charges

The amounts of the monthly service charges of Administrative Agent are described in the
Appendices. Administrative Agent may change the amount of such charges by providing at least
sixty (60) days written or electronic notice to Employer before the beginning of the next Plan
Year. Administrative Agent may also change the monthly service charges as of the date any
change to services provided is made to the Plan by the Employer.

6.2  Billing of Charges
All service charges of Administrative Agent, whether provided for in this or any other
Section, shall be billed separately from other amounts paid or payable by the Employer.
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6.3  Payment of Charges

All charges under this Article VI shall be determined by Administrative Agent and billed
to Employer monthly. All fees are invoiced monthly, Participant monthly fees are charged from
the month coverage begins through the end of the plan year. Employer shall make payment to
Administrative Agent within thirty (30) business days of receipt of notice of the amount due, or

such amount will be dedacted from the account maintained by Employer as described in Article
V.

Article VII General Provisions
7.1 Severability; Headings :

If a court declares any term of this Agreement invalid, the same will not affect the
validity of any other provision, provided that the basic purposes of this Agreement are achieved
through the remaining valid provisions. The headings of Sections and subsections contained in
this Agreement are for reference purposes only and shall not affect in any way the meaning or
interpretation of this Agreement.

7.2 Compliance; Non-Waiver

Failure by Employer or Administrative Agent to insist upon strict performance of any
provision of this Agreement will not modify such provision, render it unenforceable, or waive
any subsequent breach. No waiver or modification of any of the terms or provisions of this
Agreement shall be valid unless in each instance the waiver or modification is accomplished
pursuant to the amendment provisions of Section 7.3

7.3  Assignment; Amendment

Netther Employer nor Administrative Agent can assign Agreement (other than with the
other party’s written consent.} This Agreement may be amended only by written agreement of
duly authorized officers of Employer and Administrative Agent.

7.4  Audits

Each party shall be authorized to perform audits of the records of payment to all
Participants and other data specifically related to performance of the parties under this
Agreement upon reasonable prior written notice to the other. Audits shall be performed during
normal working hours. An agent of either party may perform audits provided such agent signs an
acceptable confidentiality agreement. Each party agrees to provide reasonable assistance and
information to the auditors. Employer acknowledges and agrees that if it requests an audit, it
shall bear the costs of the audit, including but not limited to Administrative Agent’s reasonable
expenses, including copying and labor costs, in assisting Employer to perform the audit. Each
party also agrees to provide such additional information and reports as the other party shall
reasonably request.

7.5 Arbitration

Any controversy or claim arising out of or relating to this Agreement between Employer
and Administrative Agent, or the breach thereof, shall be subject to non-binding arbitration prior
to the filing of a complaint in a court of law; provided, however, that such arbitration shall be
final and binding and may be enforced in any court with the requisite jurisdiction if the parties
agree in advance, in writing, that such arbitration shall have final, binding effect. All arbitration,
whether binding or non-binding, shall be conducted in accordance with the Commercial
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Arbitration Rules of the American Arbitration Association. The arbitration shall take place in
Milwaukee, Wisconsin.

7.6  Termination of Agreement

(a) Automatic. This Agreement shall automatically terminate as of the earliest of the
following: (1) the effective date of any legislation which makes the Plan and/or this
Agreement illegal; (2) the date Employer or Administrative Agent becomes insolvent,
or bankrupt, or subject to liquidation, receivership, or conservatorship; or (3) the
termination date of the Plan, subject to any agreement between Employer and
Administrative Agent regarding payment of benefits after the Plan is terminated.

(b) Optional. This Agreement may be terminated as of the earliest of the following: (1)
by Administrative Agent upon the failure of Employer to pay any charges within
ninety {90) business days after they are due and payable as provided in Article V; (2)
by Administrative Agent upon the failure of Employer to perform its obligations in
accordance with this Agreement, unless such failure is substantially cured within 20
days of the notice by the aggrieved party; (3) by Employer upon the failure of
Administrative Agent to perform its obligations in accordance with this Agreement,
including the provisions of Section 3.10; or (4) by either Employer or Administrative
Agent, as of the end of the term of this Agreement, by giving the other party ninety
(90) days written notice.

(c) Limited Continuation After Termination. If the Plan is terminated, Employer and
Administrative Agent may mutually agree in writing that this Agreement shall
continue for the purpose of payment of any Plan benefit, expense, or claims incurred
prior to the date of Plan termination. In addition, if this Agreement is terminated
while the Plan continues in effect, Employer and Administrative Agent may mutually
agree in writing that this Agreement shall continue for the purpose of payment of any
claims for which requests for reimbursements have been received by Administrative
Agent before the date of such termination. If this Agreement is continued in
accordance with this subsection {c¢), Employer shall pay the unreduced monthly
service charges incurred during the period that this Agreement is so continued. This
Agreement shall continue as provided by and subject to Section 3.8 if the return or
destruction of PHI is determined to be infeasible.

(d) Survival of Certain Provisions. Termination of this Agreement shall not terminate the
rights or obligations of either party arising out of a period prior to such termination.
The indemnity, confidentiality, privacy, and security provisions of this Agreement
shall survive its termination.

7.9 Miscellanecus

Employer represents and warrants that as of the date of this Agreement that the person
submitting this Agreement on Employer’s behaif has full power and authority to bind Employer
to the terms of this Agreement, that the Employer sponsors a Plan and the Plan is in compliance
with all applicable Internal Revenue Service regulations and rulings, imcluding without
Limitation, requirements related to the use of debit or stored value cards and that no contractual
obligations exist that would prevent Emplover from entering into and performing this
Agreement.
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7.8  Complete Agreement; Governing Law

This Agreement (including the Appendices) is the full Agreement of the parties with
respect to the subject matter hereof and supersedes all prior agreements and representations
between the parties. This Agreement shall be construed, enforced and governed by the laws of
the State of Wisconsin.

The person submitting this Agreement on Employer’s behalf has full power and authority
to bind Employer to the terms of this Agreement. Employer sponsors a Plan and the Plan is in
compliance with all applicable Internal Revenue Service regulations and rulings, including
without limitation, requirements related to the use of debit or stored value cards. No contractual
obligations exist that would prevent Employer from entering into and performing this
Agreement.

IN WITNESS WHEREO¥F, Emplover and Administrative Agent have caused this
Agreement to be executed in their names by their undersigned officers, the same being
duly authorized to do so.

Date: By:

City of Menasha

Date: By:

Marshall & Esley Trust Company N.A.

Agreement for Adminisirative Service- Section 125 Plan

CITY OF MENASHA

13
ADMINISTRATION COMM 4/2/12 PAGE 60



Appendix A
Plan Fees & Services

Initial Plan Document and Elective Full Restatements $750.00

Elective Plan Amendments | | $250.00
Participant Monthly Charge | | $4.00
Monthlv Minimum - $260.00

Monthly Participant charge includes:

Participation in one or all of the spending accounts

Contributions made by the Employer or Participant (through pre-tax payroll deduction)
Two (2) BMO Qualified Expense Cards issued to all Participants

90-day standard run-off period following last day of plan year (for renewing plans)
Optional 2 1/2 month grace period following plan year for HCFSA & DCEFSA

2 1/2 month run-off period following optional grace period (for renewing plans)

BMO Qualified Expense Card
Optional Co-Branded Card Fee $750.00
(Requires 120 day lead time prior to Plan Year start)

Additional Card Requests™ $5.00
Reissue/Lost or stolen Card Fee* $5.60

*Fees for additional Cards, replacements of lost or stolen or additional Cards will be deducted
from the Participant’s available balance.

Form 5500 Preparation Included

Non-Discrimination Testing Included
Service includes up to two tests per Plan year.

Additional Nen-Discrimination Tests $300.00
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Appendix B
Communication Services

On-line Enroliment Included
Educational Meetings* $350.00 for an 8-hour day

- Group meetings
- Benefit Fair Attendance
- One-on-one Counseling

PowerPoint FSA Presentation Included

Electronic FSA Information Bookiet Included
- PDF version.
- Employer distributes/directs Participants to electronic location

FSA Information Booklet $30 / pack of 25

- Hard copy version + shipping

- Employer distributes

FSA Informational Insert $20 / pack of 100
+ shipping

ESA Poster $15 /pack of 10
+ shipping

Customized Materials Cost plus 10%
+ shipping

Materials and services are invoiced at the time of request or the first month of the plan
year,

*Travel and lodging costs are additional
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M& Institutional Trust Services, a division of Marshall & lisley Trust Company, N.A., offers products and services through various affifiates of BMO
Financial Corp., including M&! investment Management Corp., M8I Financial Advisors, Inc. (member FINRA/SIPC, maintaining its principal offices
at 111 E. Kilbourn Ave,, Miwaukee, W1 53202, North Star Trust Company and Taplin, Canida & Habacht, LLC. © 2011 BMO Financial Corp.

Investment products are: Not FDIC Insured | No Bank Guarantee | May Lose Value
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Vel E Marshall & lisley Trust Company va

PLAN SPONSOR’S AUTHORIZATION

As a Fiduciary with respect to the plan(s) designated below, I hereby acknowledge that
Mé&I provides investment advice to the Marshall Money Market Fund with respect to the
plan, and | am independent of and unrelated to M&L

On the basis of the prospectus for the Marshall Money Market Fund and other
information provided, I hereby authorize and approve the initial and ongoing investment
of the assets of the plan in the Fund and the payment of the fees incident to such
investment as deseribed in the prospectus and your letter including the payment of
advisory fees to M&L

On Behalf of the Following: City of Menasha

Account #  98L128018 In the Name of: City of Menasha
Signature: Date:
Title:

The above named Company declines the option to have funds from the above referenced
account nvested in the Marshall Money Market Fund. As a result funds will not earn
any interest while on account at M&L

Signature: Date:

Title;
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M&1 Institutional Trust Services, a division of Marshall & iisley Trust Company, N.A., offers products and services through various
affiifates of BMO Financial Corp., including M&! Investment Management Corp., M&! Financial Advisors, inc. {member FINRA/SIPC,
maintaining its principal offices at 111 E. Kitboum Ave., Milwaukee, W| 53202), North Star Trust Company and Taplin, Canida &
Habacht, LLC. © 2011 BMO Financial Corp.

Investment products are: Not FDIC Insured | No Bank Guarantee | May Lose Value
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BUSINESS ASSOCIATE AGREEMENT

This Business Associate Agreement (“BA Agreement”), effective February 17, 2010
(“"BA Agreement Effective Date™), is entered into by and between MARSHALL &
ILSLEY TRUST COMPANY N.A. {“Business Associate”) and CITY OF MENASHA
CAFETERIA PLAN (“Covered Entity) (collectively, “‘the Parties™).

1. Definitions

(2)
(b)
{©)
(d)

(e)

()

(g

(h)
®

0
(k)
0

Breach. “Breach” shall have the same meaning as the term “breach” in 45 CFR Section
164.402. '

Business Associate. “Business Associate” shall mean MARSHALL & ILSLEY
TRUST COMPANY N.A.

Covered Entity. “Covered Entity” shall mean CITY OF MENASHA CAFETERIA
PLAN. :
Electronic Health Record. “Electronic Health Record” shall have the same meaning as
the term “electronic health record” in American Recovery and Reinvestment Act of
2009, Section 13400(5).

Electronic Protected Health Information. “Electronic Protected Health Information”
shall have the same meaning as the term “electronic protected health information” in 435
CFR Section 160.103.

Electronic Transactions Rules. “Electronic Transactions Rule” shall mean the final
regulations issued by HHS concerning standard {ransactions and code sets under 45
CEP Parts 160 and 162,

HHS. “HHS” shall mean the Department of Health and Human Service.

Privacy Rule. “Privacy Rule” shall mean the Standards for Privacy of Individually
Identifiable Health Information at 45 CFR Parts 160 and 164, subparts A and E.
Protected Health Information. “Protected Health Information™ shall have the same
meanings as the term “protected health information™ in 45 CFR Section 160.103,
timited to the information created or received by Business Associate from or on behalf
of Covered Entity.

Reguired By Law. “Required by Law” shall have the same meaning as the term
“required by law” in 45 CFR Section 164.103.

Security Incident. “Security Incident™ shall have the same meaning as the term
“security incident” in 45 CFR Section 164.304.

Security Rule. “Security Rule” shall mean the Security Standards and Implementation
Specifications at 45 CFR Parts 160 and 164, subpart C.

(m) Transaction. “Transaciion’” shall have the meaning given the term “transaction” in 45

()

CFR Section 160.103.
Unsecured Protecied Health Information. “Unsecured protected health information”

shall have the meaning given the term “unsecured protected health information” in 45
CFR Section 164.402.

H. Safeguarding Privacy and Security of Protect Health Information

(a)

Permitted uses and Disclosures. Business Associate is permitted to use and disclose

Protected Health Information that it creates or receives on Covered Entity’s behalf or

receives from Covered Entity (or another business associate of Covered Entity) and to

request Protected Health Information on Covered Entity’s behalf (collectively,

“Covered Entity’s Protected Health Information™) only:

(i} Functions and Activities on Covered Entity’s Behalf. To perform the
services specified under the services agreement between Covered Entity and
Business Assoclate.
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(b)

{c)

(it)

(iii)

Business Associate’s Operation. For Business Associate’s proper
management and administration or to carry out Business Associate’s legal
responsibilities, provided that, with respect to disclosure of Covered Entity’s
Proiected Health Information, either;
(A) The disclosure 18 Required by Law; or
{B) Business Associate obtains reasonable assurance from any person or entity
to which Business Associate will disclose Covered Entity’s Protected
Health Information that the person or entity will:
{1} Hold Covered Entity’s Protected Health Information in
confidence and use or further disclose Covered Entity’s Protected
Health Information only for the purpose for which Business
Associate disclosed Covered Entity’s Protected Health
Information to the person or entity or as Required by Law; and
{2} Promptly notify Business Associate {(who will in turn notify
Covered Entity in accordance with the breach notification
provisions) of any instance of which the person or entity becomes
aware in which the confidentiality of Covered Entity’s Protected
Health Information was breached.
Minimum Necessary. Business Associate will, in its performance of the
functions, activities, services, and operations specified above, make reasonable
efforts to use, 1o disclose, and to request only the minimum amount of Covered
Entity’s Protected Health Information reasonably necessary to accomplish the
intended purpose of the use, disclosure, or request, except that Business
Associate will not be obligated to comply with this mimimum-necessary
limitation 1f neither Business Associate nor Covered Entity is required to limit
its use, disclosure or request to the minimum necessary. Business Associate
and Covered Entity acknowledge that the phrase “minimum necessary” shall be
interpreted in accordance with the Health Information Technology for
Economic and Ciinical Health Act (“HITECH Act™), passed as part of the
American Recovery and Reinvestment Act of 2009, and government guidance
on the definition.

Prohibition on Unauthorized Use or Disclosure. Business Associate will neither use
nor disclose Covered Entity’s Protected Health Information, except as permitted or
required by this Agreement or in writing by Covered Entity or as Required by Law.
This Agreement does not authorize Business Associate to use or disclose Covered
Entity’s Protected Health Information in a manner that will violate the Privacy Rule if
done by Covered Entity.

Information Safeguards.

@

(i)

Privacy of Covered Entity’s Protected Health Information. Business
Associate will develop, implement, maintain, and use appropriate
administrative, technical, and physical safeguards to protect the privacy of
Covered Entity’s Protected Health Information. The safeguards must
reasonably protect Covered Entity’s Protected Health Information from any
intentional or unintentional use or disclosure in violation of the Privacy Rule
and limit incidental uses or disclosures made pursuant o a use or disclosure
otherwise permitted by this Agreement.

Security of Covered Entity’s Electronic Protected Health Information.
Business Associate will develop, implement, maintain, and use administrative,
technical, and physical safeguards that reasonably and appropriately protect the
confidentiality, integrity, and availability of Electronic Protected Health
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(d)

{e)

)

Information that Business Associate creates, receives, maintains, or transmits
on Covered Entity’s behalf as required by the Security Rule.
Subconfractors and Agents. Business Associate will require any of its subcontractors
and agents, to which Business Associate is permitted by this Agreement or in writing by
Covered Entity to disclose Covered Entity’s Protected Health Information and/or
Electronic Protected Health Information, to provide reasonable assurance that such
subcontractor or agent will comply with the same privacy and security safeguard
obligations with respect to Covered Entity’s Protected Health Information and/or
Electronic Protected Health Information that are applicable to Business Associate under
this Agreement,
Prohibition on Sale of Records. Business Associate shall not directly or indirectly
receive remuneration in exchange for any Protected Health Information of an
individual.
Penalties for Noncompliance. Business Associate acknowledges that it is subject to
civil and criminal enforcement for failure to comply with the privacy rule and security
rule, as amended by the HITECH Act.

I11. Compliance with Electronic Transactions Rule. If Business Associate conducts in whole
or part clectronic Transactions on behalf of Covered Entity for which HIS has established
standards, Business Associate will comply, and will require any subcontractor or agent it
invoives with the conduct of such Transactions to comply, with each applicable requirement of
the Electronic Transactions Rule. Business Associate shall also comply with the National
provider Identifier requirements, if and to the extent applicable.

IV. Individual Rights.

(@)

(b)

(c)

Access. Business Associate will, within 20 calendar days following Covered Entity’s
request, make available to Covered Entity or, at Covered Entity’s direction, to an
mdividual (or the individual’s personal representative) for inspection and obtaining
copies Covered Entity’s Protected Health Information about the individual that is in
Business Associate’s custody or control, so that Covered Entity may meet its access
obligations under 45 CFR Section 164.524. Effective as of the date specified by HHS,
if the Protected Health Information is held in an Electronic Health Record, then the
individual shall have a right to obtain from Business Associate a copy of such
information in an electronic format, Business Associate shall provide such a copy to
Covered Entity or, alternatively, to the individual directly, if such alternative choice is
clearly, conspicuously, and specifically made by the individual or Covered Entity.
Amendment. Business Associate will, upon receipt of written notice from Covered
Esntity, promptly amend or permit Covered Entity access to amend any portion of
Covered Entity’s Protected Health Information, so that Covered Entity may meet its
amendment obligations under 45 CFR Section 164.526.

Disclosure Accounting. To allow Covered Entity to meet its disclosure accounting

obligations under 45 CFR Section 164.528:

{1) Disclosures Subject to Accounting. Business Associate will record the
information specified below (“Disclosure Information™) for each disclosure of
Covered Entity’s Protected Health Information, not excepted from disclosure
accounting as specified below, that Business Associate makes to Covered
Entity or to a third party.

{ii) Disclosures Not Subject to Accounting. Business Associate will not be
obligated to record Disciosure Information or otherwise account for disclosures
of Covered Entity’s Protected Health Information if Covered Entity need not
account for such disclosures.

(iti}y  Disclosure Information. With respect to any disclosure by Business Associate
of Covered Entity’s Protected Health Information that is not excepted from
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(d)

disclosure accounting, Business Associate will record the following Disclosure
Information as applicable to the type of accountable disclosure made:
(A) Disclosure Information Generally. Except for repetitive disclosures
of Covered Entity’s Protected Health Information as specified below,
-the Disclosure Information that Business Associate must record for
each accountable disclosure is {1) the disclosure date, (i1) the name and
(if known) address of the entity to which Business Associate made the
disclosure, (iii) a brief description of Covered Entity’s Protected Health
Information disclosed, and (iv) a brief statement of the purpose of the
disclosure. : :
{B) Disclosure Information for Repetitive Disclosures. For repetitive
disclosures of Covered Entity’s Protected Health Information that
Business Associate makes for 2 single purpose to the same person or
entity {including Covered Entity), the Disclosure Information that
Business Associate must record is either the Disclosure Information
specified above for each accountable disclosure, or (i) the hsclosure
Information specified above for the first of the repetitive accountable
disclosures; (31) the frequency, periodicity, or number of the repetitive
accountable disclosures; and (it} the date of the last of the repetitive
accountable disclosures.

(iv) Availability of Disclosure Information. Business Associate will maintain the
Disclosure Information for at least six years following the date of the
accountable disclosure to which the Disclosure Information reiates (three years
for disclosures related to an Electronic Health Record, starting with the date
specified by HHS). Business Associate will make the Disclosure Information
avaiiable to Covered Entity within 30 calendar days following Covered Entity’s
request for such Disclosure Information to comply with an individual’s request
for disclosure accounting. Effective as of the date specified by HHS, with
respect to disclosures related to an Electronic Health Record, Business
Associate shall provide the accounting directty to an individual making such a
disclosure request, if a direct response is requested by the individual,

Restriction Agreements and Confidential Communications. Business Associate will

comply with any agreement that Covered Entity makes that erther (1) restricts use or

disclosure of Covered Entity’s Protected Health Information pursuant to 45 CFR

Section 164.522(a), or (i1) requires confidential communication about Covered Enlity’s

Protected Health Information pursuant to 45 CFR Section 164.522(b), provided that

Covered Entity notifies Business Associate in writing of the restriction or confidential

communication obligations that Business Associate must follow. Covered Entity will

promptly notify Business Associate in writing of the termination of such restriction
agreement or confidential communication requirement and, with respect to termination
of any such restriction agreement, instruct Business Associate whether any of Covered

Entity’s Protected Health Information will remain subject to the terms of the restriction

agreement. Effective February 17, 2010 (or such other date specified as the effective

date by HHS), Business Associate will comply with any restriction request if: (i) except
as otherwise required by law, the disclosure is to a health plan for purposes of carrving
out payment or health care operations (and is not for purposes of carrying out
treatment); and (1) the Protected Health Information pertains solely to a health care
item or service for each the heath care provider involved has been paid out-of-pocket in
full.
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Y. Breaches and Security Incidents,
Reporting.

(a)

@

(i)

Privacy or Security Breach. Business Associate will report to Covered Entity
any use or disclosure of Covered Entity’s Protected Health Information not
permitted by this Agreement along with any Breach of Covered Entity’s
Unsecured Protected Health Information. Business Associate will treat the
Breach as being discovered in accordance with 45 CFR Section 164,410,
Business Associate will make the report to Covered Entity’s Privacy Official
not more than 10 calendar days after Business Associate Jearns of such non-

. permitted use or disclosure. If delay is requested by a law-enforcement official

in accordance with 45 CI'R Section 164.412, Business Associate may delay

notifying Covered Entity for the applicable time period. Business Associate’s

report will at least:

(A) Identify the nature of the Breach or other non-permitted use or
disclosure, which will include a brief description of what happened,
including the date of any Breach and the date of the discovery of any
Breach;

(B) Identify Covered Entity’s Protected Health Information that was
subject to the non-permitted use or disclosure or Breach (such as
whether full name, social security number, date of birth, home address,
account number or other information were involved) on an individual
basis;

(C) Identify who made the non-permitted use or disclosure and who
recetved the non-permitied disclosure;

(D) Identify what corrective or investigational action Business Associate
took or will take to prevent further non-permitted uses or disclosures, to
mitigate harmful effects and to protect against any further Breaches;

{E) Identify what steps the individuals who were subject to a Breach should
take to protect themselves;
{F) Provide such information, including a written report, as Covered Entity

may reasonably reguest.
Security Incidents. Business Associate will report to Covered Entity any
attempted or successful (A) unauthorized access, use, disclosure, modification,
or destruction of Covered Entity’s Electronic Protected Health Information or
(B} interference with Business Associate’s system operation in Business
Associate’s information systems, of which Business Associate becomes aware.
Business Associate will make this report once per month, except if any such
security incident resulted in a disclosure not permitied by this Agreement or
Breach of Covered Entity’s Unsecured Protected Health Information, Business
Associate will mzke the report in accordance with the provisions set forth in the
paragraph above.

VL Term and Termination.

Term. The term of this Agreement shall be effective as of February 17, 2010, and shall
terminate when alt Protected Health Information provided by Covered Entity to
Business Associate, or created or received by Business Associate on behalf of Covered
Entity, is destroyed or returned to Covered Entity, or, if it is infeasible to return or
destroy Protected Health Information, protections are extended to such information, in
accordance with the termination provisions in this section.

Right to Terminate for Cause. Covered Entity may terminate Agreement if it
determines, in its sole discretion, that Business Associate has breached any provision of
this Agreement, and upon writlen notice to Business Associate of the breach, Business

(a)

(b)
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Associate fails to cure the breach within 10-calendar days after receipt of the notice,
Any such termination will be effective immediately or at such other date specified m
Covered Entity’s notice of termination.

(i) Retarn or Destruction of Covered Enfity’s Protected Health Information

- -as Feasible. Upon termination or other conclusion of Agreement, Business
Associate will, if feasibie, return to Covered Entity or destroy all of Covered
Entity’s Protected Health Information in whatever form or medium, including
all copies thereof and all data, compilations, and other works derived therefrom
that allow identification of any individual who 1s a subject of Covered Entity’s
Protected Health Information. This provision shall apply to Protected Health
Information that 1s in the possession of subcontractors or agents of the Business
Associate. Further, Business Associate shall require any such subcontractor or
agent to certify to Business Associate that it be returned to Business Associate
(s0 that Business Associate may retum to the Covered Entity) or destroyed all
such information which could be returned or desiroyed. Business Associate
will complete these obligations as promptly as possible, but not later than 30
calendar days following the effective date of the termination or other
conclusion of Agreement,

(i) Procedure When Return or Destruction is Not Feasible. Business Associate
will identify any of Covered Entity’s Protected Health Information, including
any that Business Associate has disclosed to subcontractors or agents as
permitted under this Agreement, that cannot feasibly be returned to Covered
Entity or destroyed and explain why return or destraction is infeasible,
Business Associate will limit its further use and disclosure of such information
to those purposes that make return or destruction of such information infeasible.
Business Associate wiil complete these obligations as promptly as possibie, but
net later than 30 calendar days following the effective date of the termination or
other conclusion of Agreement.

{iii) Continuing Privacy and Security Obligation. Business Associate’s
obligation to protect the privacy and safeguard the security of Covered Entity’s
Protected Health Information as specified in this Agreement will be continuous
and survive termination or other conclusion of this Agreement.

Vi Geperal Provisions

(a)

(®)

(c)

(d)
(e)

Definitions. All terms that are used but not otherwise defined in this Agreement shall
have the meaning specified under HIPAA, including its statute, regulations and other
official government guidance.

Inspection of Internal Practices, Books, and Records. Business Associate will make
its internal practices, books, and records relating to its use and disclosure of Covered
Entity’s Protected Health Information available to Covered Entity and to HHS 1o
determine compliance with the Privacy Rule.

Amendment to Agreement. Upon the compliance date of any final regulation or
amendment to final regulation promulgated by HHS that affects Business Associate or
Covered Entity’s obligations under this Agreement, this Agreement will automatically
amend such that the obligations imposed on Business Associate or Covered Entity
remain in compliance with the final regulation or amendment to final regulation.

No Third-Party Beneficiaries. Nothing in this Agreement shall be construed as
creating any rights or benefits to any third parties.

Interpretation. Any ambiguity in this Agreement shall be resolved to permit Covered
Entity and Business Associate to comply with the applicable requiremnents under
HIPAA.
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(g)

Indemnification. Business Associate agrees to indemnify and hold harmless Covered
Entity and City of Menasha its agents, directors, and employees against any and all
losses, damages, Habilities and expenses (including reasonable attorneys fees) to the
extent such result from Business Associate’s negligence, willful misconduct, or failure
to follow the terms of this Agreement. In addition, CITY OF MENASHA,
WISCONSIN agrees to indemnity and hold harmless Business Associate, its agents,
directors, and employees against any and all losses, damages, liabilities and expenses
{(including reasonable attorneys fees) to the extent such result from CITY OF
MENASHA, WISCONSIN’s and/or Covered Entity’s negligence, wiltful misconduct,
or failure to follow the terms of this Agreement,

Notices. Any notices or reports given hereunder shall be delivered to named Privacy
Officials/Contacts. Cuarrent Privacy Officials/Contacts are identified on the attached
“Schedule A”. The Parties shall provide prompt written notification of any change of
Privacy Official/Contact.

CITY OF MENASHA, WISCONSIN and

CITY OF MENASHA CAFETERIA PLAN, Covered Entity

Dated:

By:
Title:

By:
Title:

MARSHALL & ILSLEY TRUST COMPANY N.A.,
Business Associate:

Dated:

By. Sheila Vetrone
Benefits Services Manager

By: Pam Ganzen
Officer, Flexible Benefits Specialist
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Amendment and Adoption for the
City of Menasha Flexibie Spending Plan

The undersigned, by executing this Amendment and Adoption Agreement (“Amendment”) makes
the following elections and amends the City of Menasha Flexible Spending Plan (the “Plan™).
The undersigned further directs that the appropriate employees take such actions deemed
necessary and proper in order to implement the Amendment and Adoption.

SECTION 1
AMENDMENT

-Effective Date. The amendment shall be effective January 1, 2011, unless otherwise
defimed herein. (Regulations permit retroactive coverage to March 30, 2010)

Coverage for Adult Chiidren Under Age 27. The definition of Dependent is amended
{o include any child (as defined in Code §152(£)(1) §152(f)(1) of the Participant who as
of the end of the taxable year has not attained age 27) (“Adult Child™) with respect to the
following components of the Plan:

D{Premium Conversion Plan under Code Section 106

[IMedical Reimbursement Plan under Code Section 105 (Optional for “excepted”
benefits under the HIPAA Portability Rules)

Notwithstanding the Election(s) in #2 Above, Coverage Exceptions for Adult
Children Under Age 27:

BXINo exclusions apply

|_ICoverage is excluded for an Adult Children eligible for similar group health coverage
through his’her employer (Permitted option for “excepted” benefit, as well as “non-
excepted” benefits that maintain grandfathered status.)

Special Enrollment.

N/A (excepted benefit plan)

[ ] Applies (non-excepted benefit plan). Each eligible Adult Child must be given an
opportunity to enroli that continues for at least 30 days regardless of whether the plan or
coverage offers an open enrollment period. The special enrollment period may run
concurrent with or following annual open enrollment. This enrollment opportunity and a
written notice must be provided not later than the first day of the first plan year beginning
on or after September 23, 2010. The requirement does not otherwise change the
enrollment period or start of the plan year. The special enrollment for this Plan will
begin and end (will generally run concurrent with special enrollment for
group health insurance).

Notwithstanding the Election(s) in #2 Above, the Coverage End Date for Adult
Children Under Age 27 shall be:

[ 1The Adult Child’s 26" birthday.

[_|The last day of the month in which the Adult Child turns age 26.

B The last day of the calendar year in which the Adult Child tums age 26.

| ]Other, describe: (Uncome must be imputed for coverage extended beyond the
last day of the calendar year in which the Adult Child reaches age 26 if the Adult Child
does not qualify as a tax dependent.)
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6. Definition of Medical Expenses: Effective January 1, 2011 “Medical Expenses” means
any expense for medical care within the meaning of the term “medical care” or “medical
expense” as defined in Code Section 213(d) and as allowed under Code Section 105 and
the rulings and Treasury regulations there under, and not otherwise used by the
Participant as a deduction in determining his tax liability under the Code. Medical
‘Expenses for purposes of providing coverage for an Adult Child under age 27 who does
otherwise qualify as the Participant’s tax dependent are included to the extent adopted in
numbers 2, 3, and 5 of this Amendment. Over-the-counter medicines and drugs are
included if prescribed meeting the prescription requirements of applicable state law to
treat (or due to} a specific medical condition. Limited Health Care Reimbursement Plan
(Limited FSA) coverage, to the extent it is included as a Benefit in this Plan, covers only
those health care expenses considered to be for dental or vision expenses, as allowed
under Code Section 223. A Participant may not be reimbursed for the cost of other health
coverage such as premiums paid under plans maintained by the employer of the
Participant's spouse or individual policies maintained by the Participant or his spouse or
Dependent. Furthermore, a Participant may not be reimbursed for “qualified long-term
care services” as defined in Code Section 7702B(c).

SECTION 1

ADOPTION
The undersigned hereby certifies that the following resolutions were duly adopted by:
1 The Board of Directors on. , 2010.
] Other governing body (describe: ) on , 2010

> Individual authorized to act on behalf of the governing body

[ | Committee authorized to act on behalf of the governing body

[1 Other form of adoption (provide detail):
(Attach a copy of the Minutes or Authorization if applicable. Maintain the original with plan
sponsor files for audit purposes.)

Date:

City of Menasha. Wisconsin

By:
Title:
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Business Associate Agreement
Addendum

This document is an addendum to and is incorporated into the existing Business Associate Agreement entered info
between Marshall & Ilstey Trust Company N. A, (“Business Associate™) and the INSERT PLAN NAME (“Covered
Entity™). The purpose of this addendum is to identify:

1} Privacy Officials of the Covered Entity and Business Associate;

2} Covered Entity personnel authorized to access or transmit information for plan administration purposes; and,
3} Other business associates of the Covered Entity authorized to access or transmit information for plan
administration purposes.

Information requested from or transmitted to the parties listed must be limited to the “Minimum Necessary” for plan
administration functions and may include Health Information, Individually Identifiable Health Information (IYHI),
Protected Health information (PHI), or Electronic Protected Health Information (ePHI) subject to the HIPAA
Privacy, Security and HITECH Rules. Where individuals are identified by name and titie, authorization to access is
extended to successors in title. The Parties shall provide prompt written notification for all other changes.

NAMED PRIVACY OFFICIALS/CONTACTS

If to Business Associate: Ms. Sheila Vetrone
M&1 Benefits Services Manager
Marshall & Iisley Trust Company, N.A,
221 West College Avenue
Appleton, W1 54911
Sheifa. Vetrone@micorp.com
800-236-3539

If to Covered Entity: (Name)
{Title)
{Company)
(Street)
(City, State, Zip}
{Emaitl)
{Telephone)

COVERED ENTITY PERSONNEL AUTHORIZED ACCESS TO INFORMATION
FOR PLAN ADMINISTRATION PURPOSES

, (Title}; , (Name)
, (Title); , (Name)
, {Title); , {(Name)
, (Title); , (Name)

~0F~

{Detailed descriptior of employees (e.g. by department) authorized access to PHI for plan
administration purposes.)
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BUSINESS ASSOCIATES AUTHORIZED ACCESS INFORMATION
FOR PLAN ADMINISTRATION PURPOSES

List all other business associates authorized to receive information from (or to transmit information to)
M&I Benefits Services,

» {(Company); s (Department); , (Title); , {(Name);
Have you entered into a Business Associate Agreement with this provider?

, (Company); , (Bepartment}; , (Title); » (Name);
Have you entered into a Business Associate Agreement with this provider?

, (Company); , (Department); . {Title); , (Name);
Have vou entered into a Business Associate Agreement with this provider?

INSERT COMPANY NAME
and on behalf of
INSERT PLAN NAME, Covered Entity

Dated:

By:
Title:

By:
Title:

MARSHALL & ILSLEY TRUST COMPANY N.A..
Business Associate:

Dated:

By: Sheila Vetrone
Benefits Services Manager

By:

& mart of Ba Hhendal Sroup

M&! Institutional Trust Services, 2 division of Marshail & Hsley Trust Company, N.A,, offers products and services through various affiliates of BMO
Financial Corp., including M&! investment Management Corp., M&1 Financial Advigors, Inc, (member FINRASIPC, maintaining is principal offices

at 111 E. Kilboumn Ave., Milwaukee, Wi 53202), North Star Trust Company and Taplin, Canida & Habacht, LLC. © 2011 BMO Financial Gorp.

Investment products are: Not FDIC Insured | No Bank Guarantee | May Lose Vaiue
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CERTIFICATE OF ADOPTION

The undersigned being duly authorized by the City Council of City of Menasha (the
“City”}, hereby certifies that the amended and restated plan document attached hereto is
duly adopted.

The proper officers of the City are hereby authorized and directed to execute said
Amendment(s). The appropriate officers of the City shall be instructed to take such
actions deemed necessary and proper in order to implement the Amendment(s) and to set
up adequate accounting and administrative procedures to provide benefits as provided
under the Plan.

The City hereby agrees to indemnify and to hold Marshall & Ilsley Trust Company
harmless from and against all claims, expenses (including reasonable attorney fees),
liabilities, damages, actions or other charges incurred by or assessed against Marshall &
Lsley Trust Company as a direct or indirect result of anything done or omitted by
Marshall & Ilsley Trust Company in reliance upon the directions, or absence of
directions, of the Plan Administrator, the City, or any participant in the Plan or any prior
service provider.

Name:
Title:

Date:
Certificate of Adoption
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RESOLUTION R-8-12

RESOLUTION CONTINUING APPROPRIATIONS

Introduced by Alderman Klein

WHEREAS, it is desirous and necessary for the City of Menasha to
continue some 2011 Appropriations into 2012 to finance ongoing projects,

NOW, THEREFORE, BE IT RESOLVED by the Mayor and the Common
Council concurring that the following appropriations be continued:

AIC#

100-0204-512
100-0304-562
100-0401-513
100-0601-551
100-0704-552
100-0801-521
100-0901-515
100-0904-531
100-0907-531
100-0909-531
100-0913-531
100-0914-531
100-0915-531
100-0918-531
100-0919-531

Attest:

ACCOUNT NAME

ELECTIONS

COMMUNITY DEVELOPMENT
COMPTROLLER/TREASURER
PUBLIC LIBRARY

SWIMMING POOL

POLICE DEPARTMENT
EMPLOYEES' SAFETY COMMITTEE
ENVIRONMENTAL HEALTH
RADON GRANT

DENTAL PROGRAM

LEAD PREVENTION GRANT
IMMUNIZATION GRANT
MATERNAL CHILD HEALTH
BIO-TERRORISM
TWENTY-FOUR/SEVEN COVERAGE

TOTAL

Passed and approved this ____ day of

AMOUNT

$ 16,000
10,500
6,000
36,690
23,000
225,500
750
3,132
795
5,265
602

554

986
2,806
46,945

Deborah A. Galeazzi, City Clerk
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EXPLANATION OF CONTINUING APPROPRIATIONS
From 2011 into 2012

AIC# PURPOSE AMOUNT REQUESTED BY
100-0204-512 Optic scan machines (4) $ 16,000 CLERK Galeazzi
100-0304-562 Gilbert site Engineering $ 10,500 CDD Keil
100-0401-513 GASB 45 calculation and certification 6,000 COMP/TREAS Stoffel
100-0601-551 Automatic carry over per State Statue 36,690 LD Lenz
100-0704-552 Pool Boiler-2010/2011 23,000 PRD Tungate
100-0801-521 Contract Settlement-2009/2010/2011 195,000 PC Styka
100-0801-521 Interceptor Squad Care on back order 30,500 PC Styka
100-0901-515 Hearing Screenings/CPR mannequins 750 PHD Nett
100-0904-531 Emergency preparedness supplies/testing 3,132 PHD Nett
100-0907-531 Grant Staff Hours/radon kits 795 PHD Nett
100-0909-531 Grant Staff Hours 5,265 PHD Nett
100-0913-531 Grant Staff Hours 602 PHD Nett
100-0914-531 Grant Staff Hours/supplies 554 PHD Nett
100-0915-531 Car Seat Technician training/certification 986 PHD Nett
100-0918-531 Grant Staff Hours 2,806 PHD Nett
100-0919-531 24/7 emergency coverage/communication 46,945 PHD Nett

TOTAL j$ - 3:7;9,82-5
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City of Menasha « Department of Parks, Recreation,
Forestry and Cemeteries

Memorandum

Date: March 28, 2012

e Mayor and Common Council

From: PRD Tungate (4~

RE: 2012 Continuing Appropriations — Pool Boiler

Staff is recommending that the Common Council support the request to carry forward
$23,000 for the pool boiler. Please consider the following information related to this

decision.

e The boiler is nearing the end of its life cycle and continuing to set aside money
for a new one would seem to be fiscally responsible.

e An additional $10,000 was removed from our initial 2012 budget request.
e We have found a good maintenance contractor for the boiler which should
allow us to extend the life of the boiler somewhat, but a replacement boiler will

still be necessary.

e To the best of our knowledge, all local municipal pools currently heat their pool
water.

o Not heating our pool will negatively impact patron satisfaction and revenues.

e Should the pool be reconstructed in the future, the new boiler could be reused.

140 Main Street - Menasha, Wisconsin 54952-3151 - (920) 967-3640 - Fax (920) 967-5272
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RESOLUTION R-9-12

RESOLUTION TRANSFERRING/APPROPRIATING FUNDS

Introduced by Alderman Klein

WHEREAS, it is necessary for the City of Menasha to
transfer funds to cover 2011 Budget overdrafts
and to appropriate revenues received but not budgeted,

NOW, THEREFORE, BE IT RESOLVED by the Mayor and the Common

Council concurring that the following budget transfers/appropriations be made:

TO:

100-0202-512
100-0305-562
100-0405-513
100-0408-552
100-0460-591
100-0705-553
100-0706-561
100-0804-521
100-0903-531
100-0906-531
100-0907-531
100-0909-531
100-0911-531
100-0913-531
100-0915-531
100-0916-531
100-0918-531
100-0919-531
100-0920-531
100-1001-514
100-0102-581
100-1006-541
100-1012-541
100-1016-543

AMOUNT

ACCOUNT NAME AMOUNT
PERSONNEL $ 3,002.17
URBAN REDEVELOPMENT 3,643.81
COMMON COUNCIL 3,860.47
CIVIC COMMEMORATIONS 4,356.42

TRANSFER TO POST RETIREMENT  219,581.82

HECKRODT WETLANDS RESERVE 75.00
FORESTRY 9,861.63
AUXILIARY POLICE 1,456.40
HEALTH DEPARTMENT 25,082.58
PREVENTION PROGRAM 4,647.86
RADON GRANT 3,012.48
DENTAL PROGRAM 23,333.62
OJA GRANT 3,404.00
LEAD PREVENTION GRANT 4,903.58
MATERNAL CHILD HEALTH 12,725.43
DENTAL SEALENT PROGRAM 16,518.51
BIO-TERRORISM 31,069.56
TWENTY-FOUR/SEVEN COVERAGE 35.53
SENIOR CENTER 36.37
CITY BUILDINGS 11,879.95
STEAM UTILITY OPERATIONS 153,082.71
SNOW AND ICE REMOVAL 112,621.13
STREET LIGHTING 90,629.19
REFUSE COLLECT DISPOSE 25,978.94

$764,799.16
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FROM:

100-432-1400 ST AID - PUBLIC HEALTH $ -
100-465-0000 DONATIONS AND GIFTS $ -
100-0201-512 CITY ATTORNEY 29,000.00
100-0304-562 COMMUNITY DEVELOPMENT 58,000.00
100-0401-513 COMPTROLLER/TREASURER 30,500.00
100-0501-522 FIRE DEPARTMENT 74,500.00
100-0401-533 RESTHAVEN CEMETERY 7,500.00
100-0702-552 RECREATION DEPARTMENT 18,000.00
100-0703-552 PARKS DEPARTMENT 53,000.00
100-0801-521 POLICE DEPARTMENT 105,500.00
100-0803-521 COMMUNITY SERVICE OFFICER 7,500.00
100-0805-521 JAIL/PRISONER MEAL CHARGE 4,000.00
100-0914-531 IMMUNIZATION GRANT 74,500.00
100-1001-541 ENGINEERING 82,000.00
100-1003-541 STREET CONSTRUCTION 190,000.00
100-1008-541 STREET SIGNS/MARKINGS 18,500.00
100-1009-541 SIDEWALKS AND CROSSWALKS 12,299.16
$764,799.16

Passed and approved this __ day of , 2012

Donald Merkes, Mayor

Attest:

Deborah A. Galeazzi, City Clerk

FISCAL NOTE: This resolution is only to cover those individual
accounts which exceeded their budgeted amount or to appropriate
revenues received but not budgeted for in the General Fund.

The General Fund, in its entirety, had Expenditures in excess of

Revenues of approximately $500,000 for 2010.
Thomas Stoffel, City Comptroller/Treasurer
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V.
MEMORANDUM
TO: Mayor Merkes, Committee Chairman Klein and the members of the City
of Menasha Administration Committee
FROM: Comptroller/Treasurer Stoffel ‘ﬁ
DATE: 03/029/2012

SUBJECT:  Accounts exceeding their budgets in 2011

Included in your Administration Committee packet is the resolution transferring and
appropriation funds to cover budget overruns in 2011. I will explain a number of the
overruas which, at first glance, may not appear to have an easy explanation.

Personnel ran over due to continuing legal expenses for labor negotiations.

Common Council exceeded its budget because of higher than budgeted recording fees
and printing cost of the HORIZON newsletter.

Transfzr to Post Retirement Fund was because of a high number of retirements in 2011,
much higher than a “normal” year. In anticipation of this budget overrun occurring, a
number of positions that were open, were unfilled at the end of the year.

Forestry and Street Lighting both fall into the same category in that the budget was
exceeded by expenditures that were covered by grants=Emerald Ash Borer and CDBG.

Most of the Health Department grants in 2011 were not know until after the 2011 budget
had been adopted. So the grants had zero budgets and this resolution is placing the
appropriation into those accounts.

The Steam Utility costs, above debt service, continued to exceed amounts budgeted. The
good news is that the major legal costs are behind us and that the City has been able to

. {Q 90 QR 7
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conclude its relationship with Hunton and Williams, and the firm has returned the
$100,000 being held in reserve for legal services.

As we all may remember, last year, 2010-2011, was a record setting winter and the
budget overruns of that activity reflect those challenges.

In som= cases I could choose to appropriate the revenues which were received for a
particular expenditure, but that increases the overall spending budget. I wish to keep
some room between our budgeted spending and what is allowed under the Expenditure
Restraint Program. If I can do it by moving around budgets within the entire budget and
not chznging the bottom line, that is how I proceed.

Should you have additional questions, Department heads will be available at the meeting
to respond.
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