It is expected that a Quorum of the Personnel Committee, Board of Public Works, and Administration Committee
will be attending this meeting: (aithough it is not expected that any official action of any of those bodies will be

taken)

o 0 W P

CITY OF MENASHA
Special Joint Common Council and
Menasha Electric and Water Utility Commission
Third Floor Council Chambers
140 Main Street, Menasha
December 7, 2009
4:30 PM

AGENDA

CALL TO ORDER
PLEDGE OF ALLEGIANCE
ROLL CALL/EXCUSED ABSENCES

PUBLIC COMMENTS ON ANY MATTER LISTED ON THE AGENDA
{five (5) minutes time limit for each person)

DISCUSSION/ACTION ITEMS

1. Purchase/Lease of Electric Utility Distribution Assets with WPPI Energy, Inc.
{(Partial Debt Workout Plan for Steam Utility)

2. lLaFayette Life Insurance Co. et al. vs. City of Menasha et al.
Case No. 4:09CV0064 (N.D.Ind.)

Possible Motion to Adjourn into Closed Session pursuant to Wis. Stats, §19.85(1)}(e)&(g):
Deliberating or negotiating the purchasing of public properties, the investing of public
funds, or conducting other specified public business, whenever competitive or bargaining
reasons require a closed session; and Conferring with legal counsel for the governmentat
body who is rendering oral or written advice concerning strategy to be adopted by the
body with respect to litigation in which it is or is likely to become invoived.

(Negotiate WPPI Energy, Inc Agreements and Bondholders)

. Return into Open Session

Actions if any needed as a result of the Closed Sessions Discussion

Resolution of the Menasha Utilities Commission Approving a Preliminary Asset Sale
Agreement with WPPI Energy Inc. for the Sale of Certain City of Menasha Electric
Utility Assets

ADJOURNMENT

"Menasha is committed to its diverse population. Our Non-English speaking population and those with disabilities
are invited to contact the Menasha City Clerk at 967-3603 24-hours in advance of the meeting for the City to
arrange special accommodations.”
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ASSET PURCHASE AGREEMENT
by and among
CITY OF MENASHA,
MENASHA UTILITIES coMﬁ?)ﬁSSId&; -
and
WPPI ENERGY

Datedasof ___,2009
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ASSET PURCHASE AGREEMENT

THIS ASSET PURCHASE AGREEMENT (this “Agreement™) is made and entered into
as of , 2009 by and among the City of Menasha, as a Wisconsin
municipality (“Seller”) and as a municipal electric utility, acting through the Menasha Utilities
Commuission (“Coemmission”), the Commission and WPPI Energy (“Buyer™).

RECITALS

A. Seller,a municipal corporation organized and existing under Wisconsin law, owns
and operates Menasha Electric & Water Utilities ("Menasha Utilities"). Menasha Utilitics is a
combined electric and water utility in the City of Menasha; Wisconsin, and is under the charge
and management of the Commission pursuant to section 66.0805, Wis. Stats. Seller wishes to
sell to Buyer, and Buyer wishes to purchase and acquire from Seller, those distribution assets
that are used and useful for the electric distribution utility ("Electric Utility") subject to the terms
and conditions and additional covenants and agreements set forth in this Agreement, but Seller
will retain all assets related to the water utility, Steam u‘ﬂhty, telecommumcatzons utility, energy
services and all electric generation facilities. .

B. Seller also desires to §cii.f'fd Buyer, aﬂd.gﬂl.l.yﬂl desires to purchase and acquire
from Seller, investments in American Transmissmn Company LLC

C. Seller wishes to lease back fmm Buyer the"e}ectnc d1<;tr1but10n assets conveyed to
Buyer, and Buyer w1shes to Iease back those assets to Seller;as provided in a written lease
among the parties. o B -

D. The Electric Utility and water utility of Menasha Utilities will be separated prior
to or at closing. After the: separatlan the Electric Utzhty will continue to be under the charge and
management of the Commission’ pursuant to secﬂon 66.085, Stats., and will not be combined
with any other utihty eperatlons

- AGREEMENT

NOW, THEREFOR__E.; n consideration of the foregoing premises and the mutual
promises herein made, and-in consideration of the representations, warranties, and covenants
herein contained, the parties hereby agree as follows.

1. DEFINITIONS

For purposes of this Agreement, certain capitalized terms
used herein without contextual definition shall have the
respective meanings ascribed toe such terms as set forth on Annex
A attached hereto and incorporated herein by this reference.
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2. PURCHASE AND SALE OF ASSETS

2.1 Puzrchase and Sale of Assetg. On and subiject to
the terms and conditions of this Agreement, Buyer agrees to
purchase from 8Seller, and S8Seller agrees to sgell, transfer,
convey, and deliver to Buyer, all of the Acquired Assets at the
Closing for the congideration sgpecified below in this Section 2.
The parties agree that the Acguired Assets do not include the
Excluded Assels, S

2.2 No Agsumption of Liabilities. “Buyer has not
agreed to and does not assume any llablllty of " Seller or the

Commission.

2.3 Purchase Price. Buyer agrees to pay to Seller at
the Closing the sum of §18,156,818 (the “Purchage Price”), as
adjusted pursuant to Section 2.4 below The Purchase Price
shall be paid to Seller and applled as follows

(a) an amount egqual to one vyear of lease
payments under the Lease {whlch amount, . based on the Lease and
the unadjusted Purchase Price. “set foxth above, would be

$1,1%5,890.22) shall be’ dep081ted and held pursuant to the terms
of the Lease Reserve Escrow Agreement

{b) an amount whlbh when combined with octher
available. funds of.. Seller and Menasha Utilities, 1is sufficient
to defease redeen” ‘or satisfy all existing bonds of Seller, as
prov1ded in Section 5.9, shall be used to redeem or . gsatisfy all
ob¥igations to the Electric Utility Note holders at Closing or
deposited into a “defeasarce escrow with terms and conditions
acceptable to Buyer“in its scle discretion;

(C)f'an amount sufficient to reimburse Buyer for
Buyer's Expenses ‘shall be withheld from the Purchase Price and
retained by Buyer,

{d) to the extent that a Capital Fund has not
been established by Seller and Commission in the Electric
Utility with at least 31 million on deposit, ag provided under
the Lease, the difference between $1 million and the amount
actually depcsited 1into the Capital Fund by Seller and
Commission shall be depeosited into the Capital Fund;
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(e) to the extent that Seller and the
Commission have not reserved funds of the Electric Utility for
working capital (which funds are not restricted to other
purposes) in an amount equal to or greater than 30 days' worth
of trailing Operating and Maintenance Expenses for the Electric
Utility {determined as of the last day of the month immediately
preceding the Closing Date} and amounts necessary to fund annual
PILOT payments, as provided in Section 3.4 of the Lease, the
difference between that amount and the amcunt actually reserved
for such Operating and Maintenance Expenses.shall be deposited
in the Electric Utility's general operating.aCCOunt and

{f} - the balance of the’ Purchase Price will be
deemed to be income in excess of reguirements of the Electric
Utility under the Lease and sec. 66.0811(2), W:zs_.._____ Stats., and
shall be paid out pursuant to the terms of settlement agreements
negotiated by Seller with holders cof the Steam Utlllty Bonds,
the Steam Customers and to resolve any. envircnmental claims
against Seller or the Commisgion, as. provided in Sections 5.6,
5.7 and 5.8. F

24 Adjustments. The Purchase Price shall be subject to the following
adjustments: e :

(a). P_ ' "s_-__or minus’ an amount equal to any changes to the net book
value of those Electric Assets financed by Sel]er or acquired with funds of Menasha Utilities {(or
after separation of Menasha Utilities' electric ‘and water utilities, acquired with funds of the
Electric Utility) between December 31, 2008 and the Closing Date (the net book value of the
Electric Assets financed by Selier o1 acqulred with funds of Menasha Utilities was $13,366,565
as of December 31 2008) . =

“(b).  Plus.or minus an amount equal to any changes to the book value of
the ATC Assets between' June 30, 2099 and the Closing Date;

(c) - Minus Wlsconsm sales tax, real estate transfer fees, or any other
taxes or feeq ansmg out of the saie of the Acquired Assets to Buyer;

() Plus or minus other adjustments as may be provided by writien
supplement to this Agreement, executed by Seller, Commission and Buyer; and

(e) Plus or minus any adjustments to the Purchase Price required by
the PSCW under section 66.0817(2), Wis. Stats.

2.5 The Closing. The <¢losing of the transactions
contemplated by this Agreement (the "Closing”) shall take place
at a time and place mutually agreed upon by Buyer and Seller.
The Clecsing shall take place within ninety {90) days after all
Governmental Approvals have been obtailned, or such other time as

-3
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may be mutually agreed to by Seller and Buyer (the "“Cloging
Date”) .

2.6 Deliveries at Closing. At the Closing, the
parties agree to take the following steps (provided, however,
that upon their completion all of these steps shall be deemed to
have occurred simultaneously):

{a} Buyer shall pay the Purchase Price in
accordance with the terms and conditions of Sections 2.3 and
2 4 ; :

(b} Seller shall deliver to the Buyer a bill of
sale for all Electric Assets that are tangible: personal property
in a form acceptable to Buyer in . its sole  discretion and
executed by Seller; L

{c} Seller sghall ~deliver to the s Buyer a
recordable warranty deed or assignment’ and assumption of
easement for all real property or real '‘property rights tc be
conveyed to Buyer, in a form acceptable to Buyer in its sole
discretion, or such othexr appropriate document or instrument of
transfer, as the case may require, each 'in form and substance
satisfactory to Buyer and its counsel and ex@cuted by Seller;

(d) .Seller shail del ver to Buyer the assignment
documents necessary to. transfer ‘the ATC" Assets to Buyer at
Clesing, in a form acceptable to Buyer in its sole discretion
and executed by Seller;

{e) Seller shall"deliver to .the Buyer the
collateral agreements grantlng JBuyer a security interest in
accounts ueedato hold funds forthe Lease Reserve Fund and the
Capital’ Fund, din al_form acceptable to Buyer in its =ole
disgretion and eﬁecutea“by Seller;

& (f) Seller, the Commission, and Buyer shall
dellver the Lease in the form attached as Exhibit 4, including
any attachments (e.g., the list of Electric Asgsets conveyed

pursuant to . this  Agreement, which will be determined as of
Closing), executed by all parties;

{g} Seller and Commission shall deliver to Buyer
a Lease Reserve Escrow Agreement, in a form acceptable to Buyer
in ite sole discretion, and either a defeasance escrow agreement
in a form acceptable to Buyer, executed by Seller, or other
decumentation satisfactory to Buyer to demonstrate that the
Electric and Water Utility Bonds have been defeased, redeemed or
otherwise satisfied pursuant to Section 5.9%;
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(h) Seliler and the Commission shall deliver to
Buyer an Indemnification Agreement in a form acceptable to Buyer
in its sole discretion, executed by all Indemnifying Parties,
and the Release Agreement in a form acceptable to Buyer in its
gole discretion, executed by all Releasing Parties.

(i) Seller and the Commission shall deliver
to Buyer a legal opinion, satisfactory to Buyer in its sole
discretion, executed by counsel to Seller and the Commission,
which opinion confirmg: (i) Seller and the Commission are duly

organized and validly existing under the Constitution and laws
of the State of Wisconsin; (ii) the authority of the Seller and
Commission to execute and deliver this Agreement and the Lease
and to perform their obligations under this Agreement and the
Lease; (iii) the Agreement and Lease have been -duly authorized
by, executed and delivered by duly authorized officers of Seller
and the Commission; (iv} the Agreement and Lease constitute the
legal, wvalid and binding obligations ..of Seller —and the
Commission enforceable against Seliler and the Commigegion 1in
accordance with their respective terms; qv) compliance by Seller
and the Commission with ,prerequisites of transfer of Electric
Assets under sec. 66.0817, “Wis. Stats., and that all other
required approvals or consents ‘have been: obtained; (vi} the
Agreement and Leage present no confllcts with any law, Jjudgment
or order of court,.or with any agxeements or resolutions binding
on Seller or the Comm1s51on, and- will not result in a default
under any other agreement or instrument; (vii) to the best of
counsel's knéwlédge, no lltlgatlon. or c¢laims are pending or
threatened against Seller or the ‘Commission that relate to this
Agreement and Lease. or that - would materially adversely affect
Seller .oxiithe Comm1551on or “their ability to perform their
obllgataons under this. Agreement and the Lease; (viii) that all
reguirements for  the''separation by Seller of the =lectric
Utility and Seller's water, utility under Section 5.10 have beeén

met; {(ix) that Seller has defeased, redeemed or sgatisfied the
Electric and Water Utility Bonds, as required by Section 5.9;
{(x) that™, Seller's  obligations under the indemnification

provisions of. this Agreement and the Lease are not limited to
revenues to be.derived by Seller from operation of the Electric
Utility, or other funds that have been appropriated by the City
of Menasha Common Council for such purpose; and {(xi) such other
reasonable opinions regquested by Buyer

(J} Seller and the Commission shall deliver to
Buyer a certificate signed by Seller and the Commisgsion as to
the accuracy of their representations and warranties as of the
date c¢f this Agreement and as of the Closing and as to their
compliance with and performance o¢f their covenants and

-5
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obligations to be performed or complied with at or before
Cleosing in accordance with Section 6€.1(4).

{k} Buyer shall deliver to Seller and the
Commission a certificate signed by Buyer ag to the accuracy of
its representaticons and warranties as of the date of this
Agreement and as of the Closing and as to its compliance with
and performance of its covenants and obligations to be performed
or complied with at or before Closing in accordance with Section
6.2{d). :

(1} The parties shall execute and deliver a
closing statement, PR

(m) The parties shall “execute and deliver any
other documents or instruments as. may be necessary,. proper, oOr
advisable 1in order to consummate and make effective the
transactions contemplated by this Agreem@nt"' 5

3. REPRESENTATIONS AND WARRANTIES OF SELLER AND
COMMISSION

Seller and Commission each rf:plesents and ‘warrants to Buyei that its representations and
warranties contained in this Section 3 (which warranties. and representations shall survive the
Closing) are correct and compieie as of the date-of this" Agreement except as set forth in the
disclosure schedule accompanying this Agreement (the “Disclosure Schedule”) and will be
correct and complete as of the Closing Date. The Disclosure Schedule will be arranged in
paragraphs corresp@ndmgs to the lettered and numbered paragraphs contained in this Section 3.

3.1 Organlzatlon of  Seller. Seller is a municipal
public utility as defined in section 66.0801, Wis. Stats., duly
organized and validly: existing under the laws of Wisconsin, and
is ;asmunicipal ccrporation duly organized and validly existing
under the laws of.the state of Wisconsin. The Commission is
duly organlzed and’ Valldly existing under section 66.0805, Wis.
Stats.

3.2. Authorization of Transaction. Seller and the
Commission have full power and authority to execute and deliver
this Agreement and the Lease and to perform their obligations
hereunder. Without limiting the generality of the foregoing,
the Seller and Commission have duly authorized the execution,
delivery, and performance of this Agreement and the Lease by
Seller and the Commission. This Agreement and the Lease
constitutes the wvalid and legally binding obligation of Seller
and the Commission, enforceable in accordance with its terms and
conditions.
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3.3 Non-contravention. Except as disclosed on
Schedule 3.3 cf the Disclosure Schedule, neither the execution
and the delivery of this Agreement nor the consummation of the
transactions contemplated hereby will (i) viclate any
constitution, statute, regulation, rule, injunction, judgment,
order, decree, zruling, charge, or other restriction of any
government, governmental agency, or court to which Seller or the
Commigsion is subject, or any resclution of Seller, Commisgsion,
or the City of Menasha Common Council, or {ii} conflict with,
result in a breach of, constitute a default under, result in the
acceleration of, create in any party the right to accelerate,
terminate, modify, or cancel, or reguire any notice under any
agreement, contract, lease, license,  'instrument, or other
arrangement te which Seller or Commission ig a party or by which
it is bound or to which any of its assets is subject (or result
in the imposition of any Lien upon- ny of its assets).

3.4 Brckers’ Fees. ”Seiler and’ Commissionf have no
liability or obligation to pay any feeg or commissions to any
broker, finder, or agent with respect te the transactions
contemplated by thig Agreement for whlch Buyer could become
liable or obligated. o

3.5 Title to Tangible ASgets
marketable tltle to: ail Acqu1redgASsets-
Encumbrances. : e

Seller has good and
free and clear of any

3.6" Condition of Electric Assets. Each item of the
Electric Assets is in good.repair’and good operating condition,
ordinary wear and tear excepted is suiltable for immediate use
in the: Ordlnary Course of Business and is free from latent and
patent: ‘defects. . No ‘item of the Electric Assets is in need of
repalr or replacement ‘other than as part of routine maintenance
in the”_Ordlnary' Course -0of Business. Except ag disclosgsed on
Section: 3.6 of the: Disclosure Schedule, all of the Electric
Assets are. in the pQésession of Seller,

3.7 Financial Statements. Attached hereto as Exhibit
B are the audited balance gheetg and statements of income ag of
and for the fiscal vyears ended December 31, 2006 through 2008

(“Financial Statements”) for Seller and the Electric Utility
operated by Menasgha Utilities. For purposes cof this Agreement,
the Balance Sheet Date 1is December 31, 2008, The Financial

Statements are in accordance with the bocks &and records of
Seller and Menasha Utilities, are true, correct and complete,
and present fairly the financial condition of Seller and the
Electric Utility at the date or dates therein indicated and the
results of operations Zfor the period or periods therein

ST
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specified. Except as set forth in Secticon 3.7 of the Disclosure
Schedule, Seller and Menasha Utilities have no liability except
for liabilities reflected or reserved for in the Financial
Statements and current 1liabilities incurred in the Ordinary
Course of Business since the Balance Sheet Date.

3.8 Events Subseguent to Balance Sheet Date. There
has not been any Material Adverse Change in the Electric Utility
or the Acqguired Assets since the Balance Sheet Date.

3.9 Legal Compliance. Exceptiiias disclosed on
Schedule 3.% of the Disclosure Schedule, . 8eller and Commigssion
have complied with all applicable i;aws {(including rules,
regulations, codes, plans, injunctions, judgments, orders,
decrees, rulings, and charges thereunder) of tTederal, state,
local, and foreign governments (and all agencieg thereof) that
pertain tc the Electric Utility and ‘the Acqulred Assets

3.10 Tax Matters. Seller has tlmely' flled all Tax
Returns required by law. All Tax Returns of Seliler are true and
correct 1in all material «respects. Seller has paid all Taxes

due, except those, if any, currently being contested by it in
good faith and which are listed in'the Disclosure Schedule.

3.11 Real"Property . Sectiom«3.11 of the Disclosure
Schedule sets forth a list offill easements and the address of
ezach parcel of Real Property in whlch Seller has a fee interest.

3.12 Contracts;¢ S@ctlon 3.12 of the Disclosure
Schedule lists +all  written: .. .contracts and other written
agreements relatlng to the Electrlc Utility to which Seller or
Commisgion is“a party the performance of which will involve
con51deratlon ln excess 0f $25,000. Seller agnd Commission have
dellvered to Buyer.a correct and complete copy of each contract
or other agreement (as amended to date) listed in Section 2.12
of the Disclosure Schedule.

3. zﬁ_thlgatlon Except as disclosed on Section 3.13
of the Disclosure Schedule, there is noc action, suit,
proceeding, claim, arbitration or investigation pending material
to this Agreement (or, to Seller’s Knowledge and Commission's
Knowledge, currently threatened; against Seller or Commigsion,
their activities or assets before any court or governmental
agency.

3.14 Environmental, Health, and Safety Matters.
Except as disclosed on Secticn 3.14 of the Disclosure Schedule,
Seller and Commigsion are in compliance with &ll Environmental,

-8 -
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Health, and Safety Requirements pertaining to the Electric
Utility and the Acquired Assets.

3.15 No EKnowledge of Buyer’'s Breach. Except as
digclosed on Section 3.15 of the Disclosure Schedule, Seller and
Commission have no Knowledge of any facts or circumstances that
would serve as the basis for a claim by Seller or Commission
against Buyer based upon a breach of any representation or
warranty by Buyer, bkreach <¢f any c¢ovenant oz agreement to be

from its timely performance of their oblzgatlons hereunder.
Seller and Commission shall notify _R_._guyer_ as promptly as
practicable if any such information. comes to.. its attention
before the Closing Date. i

4. BUYER’S REPRESENTATION 5 AND WARRANTIES

Buyer represents and warrants 1o Seiiei and Commass:on that the representations and
warranties contained in this Section 4 (which representatwns and warranties shall survive the
Closing) are correct and complete as of the date of ‘this Agreement except as set forth in the
Disclosure Schedule and will be correct and .complete as of the Closing Date. The Disclosure
Schedule will be arranged in paragzaphs correspondmg to the lettered and numbered paragraphs
contained in this Sectmn 4.

4.1 'Organiza’t‘ion of Buyer. Buyer is a municipal
electric  company': organlzed pursuant to sec¢. 66.0825, Wis.
Stats. :-f-ainé{ 1s duiy organized,” validly existing, and in good
stand:x_ng under’ the laws of Wisconsin.

4.2 Auth@rlzatlon of Transaction. Buyer has full
power and authorityito execute and deliver this Agreement and to
perform its obligations hereunder. This Agreement constitutes
the valid and legally binding obligation of Buyer, enforceable
in accordance. with' its terms and conditions. The execution,
delivery and:f‘fﬁiperformance of this Agreement and all other
agreements contemplated hereby have been duly authorized by
Buyer.

4.3 Non-contravention. Neither the exscution and the
delivery of this Agreement nor the consummation of the
transactions contemplated hereby will (i) violate any

constitution, statute, regulation, rule, injunction, judgment,
order, decree, ruling, charge, or other restriction of any
government, governmental agency, or ccurt to which Buysr is

-9,
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subject or any provision of its organizational or governing
documents, or any resclutions of 1ts Executive Committee or
Board of Directors, or {iil) conflict with, result in a breach
of, constitute a default under, result in the acceleration of,
create in any party the right to accelerate, terminate, modify,
or cancel, or reguire any notice under any agreement, contract,
lease, license, instrument, or other arrangement to which Buyer
is a party or by which it is bound or to which any of its assets
is subject.

4.4 Brokerg’' Feeg. Buyer hasi " no liability or
obligaticon to pay any fees or commissions. td”any broker, finder,
or agent with respect to the transactions contemp}ated by this
Agreement.

5. PRE-CLOSING COVENANTS

The parties agree as follows Mlth respect 1o the penod between the execution of this
Agreement and the Closing. : s

5.1 General. Each of the parties will use its
commercially r@asonable efforts to. take a}l action and to do all
things necessary,: ‘proper, or advisable in order to consummate
and make effective the transactions contemplated by this
Agreement (including satisfaction, but not waiver, of the
Closing conditions set forth in Section 6 below) .

499502 Notices and Consents. Each Party shall give any
notlces “to, make any filings with, and use its commercially
reasonable efforts to obtain any authorizations, consents, and
approvals of governments and governmental agencies in connection
with the matters referred to in Section 3.3 and Section 4.3
above and Sections 6.1{e), 6.1(h) and 6.2{e) below.

5.3., Operation of HElectric Utility. Seller and
Commission will mnot engage in any practice, take any action, or
enter into any transaction outside the Ordinary Course of
Buginess. Seller and Commiggion shall, at their own cost and
expense, keep, repalr, maintain and preserve the Acquired Assets
in all material respects in good condition, repalr and working
order, in accordance with Prudent Utility Practice.

5.4 Full Access. Seller and Commission will permit
representatives of Buyer (including legal counsel, accountants,
inspectors and consultants) to  have full access at all

-10-
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reasonable timeg, and in a manner so ag not to interfere with
the normal business operaticns of the Electric Utility, to all
premises, properties, perscnnel, books, records (including tax
records), contracts, and documents of or pertaining to the
Electric Utility.

5.5 DNotice of Developments. Each Party must, within
2 business days, notify the other Parties in writing of any
development causing a breach of any of its representations and
warrantieg in Secticon 3 above. Unless Buyer Has the right to
terminate this Agreement pursuant to Section 7.1(b) below by
reason of the development and exercises .that right within the
period of 10 days referred to in Section 7.1 (b) below, the
written notice pursuant to this section will be deemed to have
amended the Disclosure Schedule, to have “qualified the
representations and warranties contained in Section 3.

5.6 Releases from Steam Customers. Seller shall use
its commercially reasonable efforts to iobtain written releases
of all claims and termination of any‘ and all obligations to

provide steam to all Steaf”ngtomers, whlch are satisfactory to
Buyer. G o

5.7 Settlement of Steam Utility Bond Claims; Plan to

Satigfy Steam Utility Okligations. “Seller shall wuse its
commercially reasonable. efforts to negotiate the written
settlement and release of all claims related to issuance of the
Steam Utlllty Bends. :Seller shall alsc develop a plan to
satisfy Steam Utlilty ObllgathDS “which plan is satigfactory to
Buyer in Buyer s sole dlscretzon mf

o 5 8" 'Settlement of Environmental Claims. Seller shall
userlts commerczally reasonable efforts to resclve all claims
against Seller or-.the Commission for environmental compliance
issues relating to the Steam Utility, including but not limited
to those filed by the Wisconsin Department of Natural Rescurces,
United S8tates Environmental Protection Agency and the Sierra
Club, to the:satisfaction of Buyer.

5.9. Satisfaction of Electric and Water Utility Bonds
and o¢bligationg. Seller shall defease, redeem or otherwise
gsatisfy the Electric and Water Utility Bonds pursuant to the
terms of any resolution or contract related te the Electric and
Water Utility Bonds and any other indebtedness of Menasha
Utilities, either from proceeds of sale, assumption of the
obligation by Seller’s separate water utility as provided in
Section 5.10, or by other means before or contemporaneougly with
Cloging, to the satisfaction of Buyer, so that as of Closing,

- 11 -
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the Electric Utility will have no obligations (other than
Operating and Maintenance Expenses incurred in the Ordinary
Course of Business) which would have priority to payment equal
Lo or greater than the Le=ase.

5.10 Separation of Water Utility from Commission.

Commission and Seller shall take the following actions: (i)
Seller shall establish a water wutility separate from the
Electric Utility; {ii) Seller shall transfer all water utility

agsets of Seller to such separate water utility, so that after
such transfer, the Electric Utility retainéfonly those assets
used for electric distribution; (iii) if ithe separate water
utility assumes any Electric and Water Ptility Bonds, holders of
such Electric and Water Utility Bonds : will have no claim to the
revenues and assets of the Electric_Utility; {iv) “ensure that no
creditors of the water utility operated by Menasha Utilities
have any claims to the revenues of the Electric Utility; and
(iv) any other actions necessary so that at Closing, the
Electric Utility will have no other obllgatlons (other than
Operating and Maintenance Expenses incurred in the Ordinary
Course of Business) which® have prlorlty Lo payment equal to or
greater than the Lease.

5.11 Indemnificatidﬁ'Agreement and Release Agreement.
Seller shall use its commercially ‘reasonable efforts to obtain
an  executed Indemnlflcatlon Agreement from the Indemnifying
Parties and an executed Release Agreement from the Releasing
Parties. . : o

5.12 Amerdment of " Long. Term Power Supply Agreement.
Comm1531on and Sellexr shall execute and deliver an amendment to
Exhibit’ D of the Long. Term Power Supply Agreement with Lessor
dated July 18, 1989, as -amended by Amendment No. 1 to Long Term
Supply: Agreement dated October 7, 2002 (as amended, "Long Term
Power Supply Agreement"); provided, however, that the amendment
shall not <restrict Seller or any subseguent purchaser of
Seller's steam utlilty generating units from sgelling power from
the steam utllity ‘generating units in the wholesale market, nor
shall Commission or Seller be restricted from providing
distribution service to accomplish such wholesale s=ales at
distribution service rates approved by the PSCW or other
jurisdictional regulatory body.

5.13. Financial Statements, No later than five
(5) Dbusiness days prior to the Closing Date, Seller and
Commission shall provide Buyer with Financial Statements for
Seller and the Electric Utility as of and for the fiscal vyear
ending on December 31 of the year immediately prior to the

.12
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Closing Date, and either an audited or unaudited draft balance
sheet and statement of income dated as of a date nc more than 60
days prior to the Closing Date {("Closing Financial Statements").
If the Closing Financial Statements are unaudited, they will be
certified by the appropriate officials of Seller and Commission.

5.14 No Liability for Failure to Obtain Agreements.
Seller and Commission shall not be liable to Buyer for any
Adverse Conseguences of Buyer arising solely out of the failure
of Seller to cbtain the settlements, releases or indemnification
agreements, or authorizations, consents,” or approvals,
contemplated in Sections 5.2, 5.6, 5.7,.5.8 and 5.11 despite
Seller's commercially zreasonable efforfs- to 'do so, if Seller
notifies Buyer prior to Closing of 1ts 1nablllty to do so.

6. CONDITIONS TO OBLIGATION

6.1 Conditiomns to Buyer S

in connection with the Closmng is sub3ect to satisfaction of the
following conditions: L : :

{a) 2 the represantatlons and warrantles set forth
in 8Section 3 above'shall be true and correct in all material
regpects at and as of the Closing Date (except that if any such
representatians'and warranties are gqualified by terms such as

‘material” and “Material Adverse® Effect,” such representations
and warranties shall be true and correct in all respects at and
as of the. C1051ng Date) and Seller and Commission additionally

represent and  warrant. that (i) as of the Closing Date, the
flnan01a1 condition of .Seller and the Electric Utility permit
Seller to meet 1its cbligations under this Agreement and the
Lease ~and (ii) the Closing Financial Statements are true,
correct and complete, and pregent fairly the financial condition
of Seller and the Electric Utility at the date or dates therein
indicated and. théﬁfresults of operaticns for the period or
periods therein specified;

{b) Seller and Commission each shall Thave
performed and complied with all ©f its covenants hereunder in
all material respects through the Closing Date and at Closing;

{c) there shall not be any injunction, judgment,
order, decree, ruling, or  charge in  effect preventing
consummation of any of the transacticns contemplated by thig
Agreement;

“ 13 .
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(d} Seller and Commission shall have delivered
to Buyer a certificate to the effect that each of the conditions
specified above 1in Section 6.1(a)-(¢) is satisfied in all
respects;

(&) seller and Buyer shall have received the
following authorizaticns, consents, and approvals of governments
and governmental agencies ("Governmental Approvals™):

(i) approval of the terms and conditions of
the Lease by the PSCW, subject only tojyconditions that the
Buyer finds are satisfactory in its sel-e_'i.disc:retion;

(ii} approval of the terms and conditions of
this Agreement by the PSCW, subject only to conditions that
the Buyer finds satisfactory iniits scle discretion;

(1ii) declaratory ruling by ‘the PSCW
under section 227.41, Stats., that the consummation of the
transactions contemplated by thls Agreement and the Lease
shall not alter the PSCW'S jurlsdlctlon over Buyer;

(1v) approvai of the PSCW under section 196.20, Stats,, of
revised rates for Seller to update costs and to prov:de an adjustment to take effect upon
consummation of the ttansactions ‘contemplated by, this Agreement and the Lease,
including funding thloug,h rates of a Capital Fund that provides Electric Utility with cash
flow sufficient to acquire additional assets as necessary after Closing, and to provide that
the payments by Seller to Buyer under the Lease will be treated as an operating expense
of Electric Utility for ratemalang purposes, and the payments, including WPPT's return on
1nvestment under the Lease are reasonable for ratemaking purposes;

_ : (v) referendum approval of Seller's sale of
"'the Acquzred Assets, by voters of the City of Menasha, as
regquired by seetlon 66.0817, Stats.;

{vi} Seller and Buyer receiving a written
opinicn. from the Wisconsin Department of Revenue
satisfactory to Buyer, holding that if Buyer, Seller and
Commission: consummate the transactions contemplated hereby,
and enter the Lease, Seller will be treated as owner of the
Electric Assets; Electric Utility will make payments of
local and school tax eguivalents pursuant to sec.
€6.0811(2), Stats., cut of Electric Utility accounts %o
Seller; and that Buyer will not be treated as cowner of the
Electric Assets and will not be subject to any taxes on the
Electric Assets during the term of the Lease;
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{f} Seller ghall have obtained releases of all
obligations under contracts to provide steam to the Steam
Customers satisfactory to Buyer;

(g) Seller shall have obtained releases of
claims from all holders of the Steam Utility Bonds satisfactory
to Buyer, which must include releases of any claims that such
note holders wmway have against PBuyer as a result of the
transactions contemplated by this Agreement and the Lease;

{h} Selier shall have obtalned any approvals
necessary from American Transmiggsion Company, LLC, and its
manager, ATC Management Inc., to tragsfez' the ATC Assets to
Buyer; -

(i) the Indemnifyingfﬁarties shall have executed
and delivered the Indemnification’ Agreement and the. Releasing
Parties shall have executed and aelivered_;he,Release Agreement;

(i) Seller or Commission shall have defeased, redeemed or otherwise
satisfied all Electric and Water Utility Bonds and other indebtedness of Menasha Utilities, either
from proceeds of sale or by other means contemporaneously wath chsmg, as required by Section
5.9, to satisfaction of Buyer; - -

(k) Seller or CommlsSEOn shall have provided
Buyer w1th documentatlon satlsfactory to ‘Buyer that Seller and
regarding the separatloﬁ'of the Electrlc Utility £from Seller s
water utility; ° e G

i : ;(1) Sell@r and :Comm1551on shall have executed
and delzv@red the Lease attached as Exhibit A;

S (m);_any clalms against Seller or the Commissgion
for environmental ' compliance issues relating to the Steam
Utility, + including ~but not limited to those filed by the
Wisconsin  Department of Natural Resources, United States
Environmental: Protection Agency and the Sierra Club, shall have
been resolved to the satigfaction of Buyer;

{n} Seller shall not be in default of any of its
cbligations under its Long Term Power Supply Agreement, and
Seller and Commission shall execute and deliver an amendment to
Exhibit D of the Long Term Power Supply Agreement to provide
that Seller will tazke all-reguirements service from Buyer;

(o) any exlsting agreements between Seller and
Buyer for the purchase and sale of capacity or energy other than
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the Long Term Power Supply Agreement shall be terminated at or
before Closing;

)] Seller shall have provided Buyer with a plan for satisfying its
current Steam Utility-related general obligation debt, which plan is satisfactory to Buyer in its
sole discretion;

Q) all actions to be taken by Seller and Commission in connection
with consummation of the transactions contemplated hereby and all certificates, instruments, and
other documents required to effect the transactions contemplated hereby will be reasonably
satisfactory in form and substance to Buyer;

(1) Seller shall have deposited $1, (}00 000 o Ehe Capital Fund created
under the Lease, to be administered as prov;ded in the Lease

(s) Seller shall have delivered all bills of sale, deeds, assignments,
collateral documents and other documents necessary o transfer ownership of the Acquired
Assets to Buyer, as provided in Section 2.6; e

(t) Seller and.. Commission shall have delivered the written legal
opinion required from its legal counsel i m acccudance with § ecilon 2.6(f);

(u) Buye1 $ due dﬂ: gcnce eonﬁrmmg the net book value of the Electric
merchantable title to any Real: Pmpercy belng cenveyed to Buye1 and that such Real Ploperty
rights are sufficient to operate the Electric Utility, that the Closing Financial Statements provided
by Seller and Comunission do not indicate that a Material Adverse Change or Material Adverse
Effect has occurred and that the financial condition of Seller and the Electric Utility permit Seller
to meet its obligations undm thxs Agreement and the L.ease;

(v) Buyer is satisfied that any disclosures added to the Commission’s
and SCHGI 8 DISCIOSUIG Schedule that are provided to Buyer after execution and delivery of this
Aoreemem in accordance w:{th Section 5.5 do not (individually or in the aggregate) constitute a

Material - Adverse Change or Material Adverse Effect, including but not limited to any
disclosures tha_f(_Seller and Commzssxon provide pursuant to Schedules 3.11 and 3.12; and

(x)::+ There has been no increase to the Purchase Price pursuant to
Section 2.4 (e). '

Buyer may wailve any condition specified in this
Section 6.1 1f it executes a writing sc stating at or prior to
the Closing.

6.2 Conditions to Seller's and Commiggion's
Opligations. Seller's and Commission's obligation to consummate
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the transactions to be performed by it in connecticn with the
Closing is subject to satisfaction of the following conditions:

{a} the representations and warranties set forth
in Section 4 above shall be true and correct in all material
regpects at and az of the Clesing Date (except that if any such
representations and warranties are qualified by terms such as
“material” and “Material Adverse Effect,” such representations
and warranties shall be true and correct in all respects at and
ags of the Closing Date}; :

{b} Buyer shall have performéd and complied with
all of its covenants hereunder in all materlal respects through
the Clcsing Date and at Closing; -

(¢) there shall not. be any 1n3unction, judgment,
order, decree, ruling, or ‘charge in effect ‘preventing

congummation of any of the transactlons contemplated. by this
Agreement; : S

(d) Buyer. shall have "delivered to Seller and
Commission a certificate ©to? the effect that each of the
conditions specified above in Section 6.2(a)-{c) is satisfied in
all respects; g §

(_):tséiler, Commzsszon ana Buyer ghall have
‘authorizations, iﬂrconsents, and approvals of
“and governmental agencies ("Governmental

received all,
governments #
Approvalgh) :

{1) approvai of the terms and conditions of
“the Lease'by the: PSCW, subject only to conditions that the
gg'Buyer finds are satlsfactory in its sole discretion;

(id) approval of the terms and conditions of
thlS Agreement by the PSCW, subject only to conditions that
the Buyer flnds satlsfactory in its scle discretion;

_ (lll) declaratory ruling by the PSCW
under sect;on 227.41, Stats., that the consummaticn of the
trangactions contemplated by this Agreement and the Lease
shalil not alter the PSCW's jurisdiction over Buyer;

(iv) approval of the PSCW under section 196.20, Stats., of
revised rates for City to update costs and to provide an adjustment to take effect upon
consummation of the transactions contemplated by this Agreement and the Lease,
including funding through rates of a Capital Fund that provides the Electric Utility with
cash flow sufficient to acquire additional assets as necessary after Closing, and to provide
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that the payments by Seller to Buyer under the Lease will be treated as an operating
expense of Electric Utility for ratemaking purposes, and the payments, including WPPT's
return on investment under the Lease, are reasonable for ratemaking purposes;

(v} referendum approval of ZSeller's sale of
the Acquired Assets, by voters of City of Menasha, as
required by section 66.0817, Stats.;

{(vi) Seller and Buyer receiving a written
opinion from the Wigceonsin Department of Revenue
satisfactory to Buyer, holding that if Buyer, deller and
Commission consummate the transactiomns 'contemplated hereby,
and enter the Lease, Seller will be treated as owner of the
Electric Assets; Electric Utility will make payments of
local and school tax equivalents pursuant to sec.
66.0811(2), Stats., ocut of Electric Utility accounts to
Seller; and that Buyer will-'not be treated as owner of the
Electric Assets and will not be subject to any taxes on the
Electric Assets during the term of the Lease;

{£) Sellet

‘Commission and Buyer have executed
and delivered the Lease; R G

(g) all actiens oiibe taken by Buyer in
connection with consummation® iof . the transactions contemplated
hereby and all -certificates, 1nstruments and other documents
regquired to effect the transactlons contemplated hereby will be

b

Seller: may. waive any condltlon specified in this
Section® 6 2 1f it executes a writing so stating at or prior to
the C1051ng :

7. TERMINATION

7.1 Termlnatlon of Agreement. The parties may
terminate this Agreement only as provided below:

(a): Buyer and Seller may terminate this
Agreement by mutual written consent at any time prior tc the
Cloging;

() Buyer may terminate this Agreement by giving
written notice to Seller at any time prior to the Closing in the
event (1) Seller or Commission has within the then previous 10
days given Buyer any notice purguant to Section 5.5 above and
(ii) the development that is the subject of the notice hasg had a
Material Adverse Effect (or, 1f considered along with any other
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notices previocusly given to Buyer pursuant Lo Section 5.5 above,
the cumulative effect of such disclosed developments would have
a Material Adverse Effect).

(c) Buyer may terminate this Agreement by giving
written notice to Seller at any time prior toc the Closging (i) in
the event Commission or Seller has breached any material
representation, warranty, or covenant contained in  this
hgreement in any material respect, Buyer has notified Seller of
the breach, and the breach has continued without cure for a
period of 30 days after the notice of breach; or (ii) by reason
of the failure of any condition precedent.. under $Section 6.1
hereof (unless the failure results prlmarlly from Buyer itself
breaching any representation, warranty, or covenant contained in
this Agreement); and S i

(d) Seller may ./ terminate this Agreement by
giving written notice to Buyer at .any time. prior to the Closing
(i) in the event Buyer has breachedianyaméterial repregentation,
warranty, or covenant contained inl this Agreement in any
material respect, Seller ‘has: not1f1ed~Buyer of the breach, and
the breach has continued w1thout cure for a period of 30 days
after the notice of breach, (11) by reason cf the failure of
any conditicn precedent under Section-. 6.2 “hereof (unless the
failure results primarily from Seller “or: Commission breaching
any represantatlon warranty,uﬁ_r covenant contained in this
Agreement) . R

{e) Either:.Seller .or Buyer may terminate this
Agreement . if the transactlons contemplated under thig Agreement
between: - Buyer, Seller and the Commission have not been
consummated within one: (1) year after approval of this Agreement
byeﬁffeferendum {as provxded in Secticns 6.1(e){(vii) and
6.2(e)(vii})), and the parties have not obtained authority of the
PSCW tc extend the one-year period to cleose under section
66.0817, W:}.S Stats. .

7. 2 - EBEffect of Termination. If any party terminates
this Agreement “pursuant to Section 7.1 above, all rights and
obligations of the parties hereunder shall terminate without any
liability of any party to any other party I(except for any
liability of any party then in breach); provided, however, that
the indemnification provisions of Section 8 shall survive
termination.

-10-



12/3/09

8. INDEMNIFICATION

8.1 Survival of Representations. Warranties and Indemnification Covenants;

Joint and Several Obligations. All of the representations and warranties of the parties contained
in this Agreement, and the indemnification covenants contained in this Section 8, shall survive
the Closing. The rights and remedies conferred on Buyer under this Section 8 are not exclusive.

8.2 Indemnification Provisions.

(a) In the event Seller or Commission breaches
any of its representations, warranties, or covenants contained
in this Agreement, Seller hereby indemnifies Buyer from and
against any Adverse Consequences Buyer shall suffer caused
proximately by the breach.

(b} Seller hereby .- ihdemnifies Buyer from and
against any Adverse Consequences Buyer shall suffer as a result
of any Third Party Claim. -

(c) For purposes o"f'_ thls Section 8, ‘"Buyer"
includes the officers, directors, employees, representatives and
agents of Buyer. ‘

8.3 Defense of Buyer. 'In connection with any claim
giving rise to indemnity of Buyer ‘hereunder resulting from or
arising out of any Third Party Claim, the Seller, at its sole
cost and expense, shall assume the defense of any such claim or
proceeding. <The Seller shall: select counsel reasonably
acceptable to Buyer to”conduct the defense of such claims or
legal proceedings and, at-the Seller s sole cost and expense,
take all: steps necessary in the defense or settlement thereof.
The Seiler shall not wconsent to a settlement of, or entry of any
juddgment arising from, any such claim or legal proceeding
withont the prior written consent of Buyer, unless such
settlement or judgment can be satisfied solely by the payment of
money and the Seller admits in writing its liability to hold
Buyer harmless from and against any losses, damages, expenses
and liabilities arising out of such settlement, and concurrently
with such settlement Seller pays into court {(or into a mutually
acceptable third party escrow) the full amount of all losses,
damages, expenges and liabilities to be paid by the city in

connection with such settlement. Buyer is entitled to
participate in (but not to control) the defense of any such
action, with its own counsel and at its own expense. Tf the

Seller does not assume the defense of any such c¢laim or
litigation resulting therefrom 1in accordance with the terms
herecf, or having assumed such defense, fails, in the reasconable
judgment of Buyer, to competently and adequately defend the
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same, or 1f Buyer reascnably believesg that Seller will be unable
to fully indemnify and defend Buyer, Buyver may, at the socle cost
and expense of Seller, defend against such claim or litigation
in such manner as they deem appropriate, after giving notice to
Seller. The parties agree to cooperate in the defense of any
such claim by providing necessary and appropriate information,
documents and witnesses, to the extent available.

8.4 Applicaticn of §893.80 Notice R@quirements Seller
and the Commission hereby waive the provisionsiof §833.80, Wis.
Stats., as to Buyer's rights to claim indemnification under thisg
Section 8 or upon a breach of this Agreement..  However, nothing
in this Lease is intended, or is to be.construed, as the waiver
by any Party of the provisgiong of §893.80, Wis. Stats., as to
claims of persons or entities that “are not partles to this
Agreement, it being intended that the City may avail itself of
any of the defenses of §893.80, Wis. Stats., in defending any
third-party claim pursuant to this.Section 8. i

8.5 Application of Insurance Proceeds . All
indemnification payments dueto Buyer under this Section 8 shall
be reduced by the amount "of any insurance proceeds that are

received by Buyer relating to such Thlrd Party Claim.

9. NﬂSCELLAWEOUS

9.1 No Thlrd “PArty Beneflc;arles This Agreement

shall not confer‘any rights .or. remedies upon any Person other
than the parties and their respective successors and permitted
agsigns. :

5 9.2 Entire Agreement. This Agreement (including the
documents referred to herein) constitutes the entire agreement
between lppe parties  and supersedes any prior understandings,
agreements, . or representations by or between the parties,
written or oral, .to the extent they relate in any way to the

subiject matter hereof

2.3 Bucgcession and Assignment. This Agreement ghall
be binding upon and inure to the benefit of the parties named
herein and their respective successors and permitted asgsigns.
No party may assign either this Agreement or any of its rights,
interests, or obligations hereunder without the prior written
approval of the other party.
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9.4 Counterparts. This Agreement may be executed in
one or more counterparts (including by means of facsimile), each
of which shall be deemed an original but all of which together
will constitute one and the same instrument.

9.5 Headings. The section headings contained in this
Agreement are inserted for convenience oniy and shall not affect
in any way the meaning or interpretation of thisg Agreement.

9.6 Notices. All notices, requests, demands, claims,
and other communications hereunder will be” in writing. Any
notice, request, demand, claim, or other communication hereunder
shall be deemed duly given (i) when dellvered perscnally to the
recipient, (ii) one business day after being sent to the
recipient Dby reputable overnight.icourier service (charges
prepaid), {iii) one Dbusiness day “after being sent to the
recipient by facsimile transmission or electronic mail, or {iv)
five business days after being '_ailed to the recipient by
certified or registered mail, return recezpt requested and
postage prepaid, and addressed to th“”fntended recipient as set
forth below: S s

.General Manager
enasha Utilities
‘P.OV BOX 340
Menasha WI 54932-

If to City Attorney

Commission City of Menasha

or Seller: 140\&mnSueﬁ
Menasha, VV154952—

2704 ' o a0 0340
If to General_CQﬁnsél”iﬁbquy Richard K. Nordeng
Buyer: i WPPI Energy. Lo Stafford Rosenbaum LLP
i 1425 Corporate Center P.0. Box 1784
Drive = Madison, WI 53701-
Sun Prame WI 53590 1784

Y Any partyj-may' change the address to which notices,
requests, demands, 'claimsg, and other communications hereunder
are to be delivered by giving the other party notice in the
manner herein set forth.

9.11 Governing Law. This Agreement shall be governed
by, enforced and construed in accordance with the domestic laws
of the State of Wisconsin.

9.12 Amendments and Waivers. No amendment of any
provision of this Agreement shall be valid unless the same shall
be in writing and signed by Buyer, Seller and Commission. No

waiver by any party cof any provigion of this Agreement or any
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default, misrepresentation, or breach of warranty or covenant
hereunder, whether intenticnal or not, shall be valid unless the
game shall be ‘in writing and signed by the parties making such a
wailver, nor such waiver shall ke deemed to extend to any prior
or subsequent default, misrepresentation, or breach of warranty
or covenant hereunder or affect in any way any rights arising by
virtue of any prior or subseguent such occurrence.

9.13 Expenses. Seller and Commission will bear their
own costs and expenses (including legal fees and expenses)
incurred in c¢onnection with this Agreement -and the transactions
contemplated Thereby. Seller agrees to': reimburse Buyer's
Expenses to Buyer as provided in Sectipn 2. 3(c) A1l transfer,
documentary, sales, use, stamp, reglstratlon: and other such
taxes, and all conveyance fees, recording charges and other fees
and charges (including any penalties and interest) . incurred in
connection with the congummation of, the transactions
contemplated by this Agreement shall be pald by Seller when due,
and Seller shall, at its own expense,;flle all necegsgary Tax
Returns and other documentatlon with- respect to all guch taxes,
fees and charges, and, * 1f ~required ‘by applicable law, the
parties will Jjoin in the executlon of any such Tax Returns and
other documentatiocn. 8 :

9.14 Construction. *i: The Partxes have participated
jointly in the negotiation and drafting of this Agreement. In
the event an ambiguity o©r guestion of intent or interpretation
arises, this Agreement shall be construed as if drafted jointly
by the parties and no presumption -or burden of proof shall arise
favoring or. dlsfavorzng any party by virtue of the authorshlp of
any of the provzslons of this Agreement. Any reference to any
federal state, local, or foreign statute or law shall be deemed
alsb™ to refer  to all rules and regulations promulgated
thereunder, unless® the context reguires otherwise. The word
“including” shall mean including without limitation.

9 15 Relationship between Seller and Commissgion. The
Parties acknowledge that Buyer has required both 8eller and
Commisgion to execute and deliver this Agreement in order to
avold any ambiguity regarding legal authority as to control and
management of the Electric Utility as of Closging and after
Cloging, so that any party with authority over the assets and
operations of the Electric Utility is bound by this Agreement.
Nothing 1in this Agreement 1is intended to change or modify the
relationship between Seller and the Commission pursuant to sec.
66.0805, Wis. Stats., in which Seller acts through the
Commission 1in operating Menasha Utilities and the Electric
Utility.
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5.16 Incorporation of Exhibits, 8chedules and Annex.
The Exhibits, Schedules and Annex A identified in this Agreement
are incorporated herein by reference and made a part hereof.

[Remainder of this page intentionally left blank]
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IN WITNESS WHEREOF, the parties have caused their duly authorized representatives
to execute this Agreement as of the date first above written.

Seller: CITY OF MENASHA

By:

Name:

Title: Mayor -

By:

Name: .

Title: City Clerk

Commission, on its own behalf & "’
and acting on behalf of City: MENASHA UTILITIES COMMISSION

e By:

Name:

.. Title: Commission President

Buyer: .. WPPIENERGY

By:

Name:

Title:

ATTACHMENTS:
ANNEX A -~ DEFINED TERMS
EXHIBIT A - LEASE
EXHIBIT B — FINANCIAL STATEMENTS

COMMISSION'S DISCLOSURE SCHEDULES
BUYER'S DISCLLOSURE SCHEDULES

SIGNATURE PAGE TO ASSET PURCHASE AGREEMENT



ANNEX A

DEFINED TERMS

For purposes of this Agreement, the following terms shall
have the following meanings:

“Acquired Assets” means all of Seller’s right, title, and

interest in and to (a) the Electric Assets; and (b) the ATC
Aggets. L

“Adverse Consequences” means all actions, sultsg,
proceedings, hearings, iﬁvestigationsdHf charges, complaints,
claims, demands, injunctions, judgments, orders, decrees,
rulings, damages, dues, penalties,.: fines, costs, reasonable

amounts paid in settlement, liabilitiesg, obligations, taxes,
liens, losses, expenses, and fees, including court .costs and
reasonable attorneys’ fees and expenses, whether such ‘are known
or unknown, contingent or otherwise as of Closing. )

"ATC  Assets" means . all Meﬁbér Units of American
Transmission Company, LLC . and: all shares of ATC Management,
Inc., owned by Seller as of Closing. '

“Balance Sheet Date” has_theﬁﬁeanipg_set forth in Section

(7%
~1

“Buyer”; has the meaning "set forth in the introductory
paragraph of this Agreement. i

"Buyer's Expenses" means all of Buyer's reasonable external
expenses related to. the transactions contemplated by this
Agreement and the Lease, including but not limited to attorneysg!
fees, consultant fees,  title insurance fees and real estate
transfer fees, and including all expenses incurred in obtaining
Governmental Approvals.

"Capitéln Fund" means funds to be held in a segregated
Electric Utility account by the Commission, pursuant to terms
and cenditions set forth in the Lease, which account will
initially be funded with at least $1 wmillion at Closing, which
is to be used for the purpose of funding acquisitions of capital
assets, as may be necessary or advisable, by the Commission
after Closing.

“Closing” has the meaning set forth in Section 2.5.

“Closing Date” has the meaning set forth in Section 2.5.




“Closing Financial Statements” has the meaning set forth in
Section 5.13.

“Code” means the Intermnal Revenue {ode of 1986, as amended.

“Commission” has the meaning set forth in the introductory
paragraph of this Agreement.

“Digclosure Schedule” has the meaning get forth in Section

“Electric Utility” has the meaning setgforth in Recital A
0of this Agreement. o -

"Blectric and Water Utility Bonds" means all bonds, notes
and cobligations of Menasha Utllltles ‘that encumber the Electric
Assets. L

"Electric Assets” means the: 33@0165, transformers
meters, conductorsg, substations and: all real property used for
the distribution of electricity, inc udlng all easements and
rights-of-way, fee title to any property,_and all other assets
that are used and useful in the distribution of electricity to
customers of Electric Utlllty, and ‘the admlnlstratlon building
and associated real property;_regardless of whether euch assets
construction, whlch are - 1ncluded.1n the following PSCW Accounts
of the Electwmic Utiiity:" '

Dretrlbue'on “ASSets;L—F 360 (Land and land
rights);. 361 {structures. and Improvements); 362
(Statlon'equlpment) 364 (Poles, towers and fixtures);

L1365 {Overhead ' conductors and devices) ; 366
““{(Underground condult) 367 (Underground conductors and
devlces) 368 ~{Line transformerg); 369 {Services); 370
(Meters) ; 371=42nstallations on customers' premises);

and 373 (Street:lighting and signal systems) .

General Plant Assets - 389 (Land and Land Rights)
and 290 (Structures and Improvements), to the extent
that accounts 389% and 390 include the administration
building used by Electric Utility and real property
assoclated with the administration building, but which
does not include land located at 307-309 Milwaukee
Street (Land Centennial Flaza) or Lot 17 in W ¥ of NE
% of SE ¥ of Section 15, Township 20 North, Range 17
Fast in First Ward.



"Encumbrances" means any charge, claim, condition,
equitable dinterest, lien, option, pledge, security interest,
mortgage, right of way, encroachment, servitude, right of first
option, right of first refusal or similar restriction, including
any restriction on use, wvoting (in the case of any security or
equity interest), transfer, receipt of income or exercise of any
attribute of ownership.

“Environmental, Health, and Safety Reguirements” shall mean
all federal, state, local, and foreign statutes, regulations,
and ordinances concerning public health f2nd gafety, worker

health and safety, and pollution or protection of the
environment, including all those relatmg to the presence, use,
production, generation, handling, transportation, treatment,

storage, disposal, distributicon, labeling, testing, processing,
discharge, release, threatened release, control, or. cleanup of

any hazardous materials, substances, or wastes,”:. as such
requirements are enacted and ii’i-’_'.__.effect on or prior to the
Cloging Date. Thase include, ' w1thout limitation, the
Comprehensive Environmental Response Compensation, and

Liability Act cf 1980, COdlfled at 42°7.8.C. 9601 et seq., as
amended by the Superfund Amendments and” "Reauthorization Act of
1285, the Sclid Waste Dlsposal Act,. codified at 42 U.S.C. 6301
et seq., as amended by the RCRA, the ‘Toxic Substances Control
Act of 1976, codlfled at 15-0.8, C 2601 =t seq. the Federal
Water Pollution Control’ Act, as “amended by the Clean Water Act
of 1977, COdlfled at 33.0.8.C. 1251 et seqg., the Clean Alr Act
of 1566, coda.f:aed at 42 U.8.C.. 741 et seq., the Hazardous
Materials Transpo_rtat;gn Act, __cod_ified at 4%, U.S.C. 651 et
0i1 Pollutib'n Act of 11990, codified at 33 U.s.C. 2701

of 1986, Codlf&ed At 42 U.8.C. 11001, et seq., the National
Environmental Policy Act of 1969, codified at 42 U.S.C. 4321, et
seq., “the Occupational Safety and Health Act of 1970, the Safe
Drinking Water Bct.of 1974, codified at 42 U.S.C. 300(f), et
seq. the:: Federal 1Insecticide, Fungicide and Rodenticide Act,
COdlfled at .7 U.S.C. 136, et seq.; the Surface Mining Control
and Reclamatlon Act codified at 30 U.8.C. 1201, et seqg., and
Chapters 30, 31. 160, 254, 280, 281, 283, 285, 287, 28%, 221,
292, 283, 285, 29¢% and 823 of the Wisconsin Statutes.

"Excluded Assets” means (a) any assets of Seller used solely for the generation of
electric power and energy; (b) any steam utility assets of Seller; (¢} any assets of Seller used
solely to provide water, fiber or energy services to customers; (d) general plant assets of Seller,
except for the administration building and associated real property included in PSCW Accounts
389 and 390; and (e) at Buyer's election, any Electric Assets that are used in part for non-electric
distribution purposes.
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“Financial Statements” hags the meaning set forth in Section

"Governmental Approvals" means thoss approvals regulred
under Section 6.1(e) and Section 6.2(e).

"Indemnification Agreement" means an agreement in favor of
Buyer and in a form satisfactory to Buyer in its sole
discretion, executed and delivered by each ofthe Indemnifying
Parties, in which the Indemnifying Party agxeés to indemnify and
hold Buyer harmless from an claims relating. to the Steam Utility
Bonds, the claims of any holders of Seller'sgeneral obligation
debt related to Seller's steam utility, and any. and all claims
of third parties related to all aspects of the <transaction
contemplated by this Asset Purchase Agreement and the Lease,
including but not limited to claims in bankruptcy ;

"Indemnifying Parties” means Seller, Comm1551on, and one or
more of other Releaging Parties, WhOSE_QIedlt is satisfactory to
Buyer, in Buyer's sole dzs'retlon

“Knowledge” means actual knowledge © without independent
investigation. i

"Lease" means théﬁLease among Sellex,'Commission and Buyer
aﬁtached as Exhlblt A

"Lease Reserve Escrow Agreement" means the agreement £o be
entered by Seller, Comm1551on and® WPPI ag provided in Section
2.6 (g}, under whlch one year' s ‘payments under the Lease will be
held .in" escrow to secure Seller's obligationeg to make lease
payments under the Lease, which agreement shall contain terms
and conditions reascnably acceptable to WPPI.

“Lien” means any mortgage, pledge, lien, encumbrance,
charge, or other eécurity interest other than (a) construction,
materialmen’s, and similar liens, (b) liens for Taxes not vyet
due and payable or for Taxes that the taxpayer is contesting in
good faith through appropriate proceedings, (¢} purchase money
liens and liens securing rental payments under Lease
arrangements, and (d} other liens arising in the Ordinary Course
of Business and not incurred in connection with the borrowing of
money .

“Material Adverse Effect” or “Material Adverse Change”
means any effect or change that would be materially adverse Uto
the Business, taken as a whole, or on the ability of any party
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to consummate timely the transactions contemplated hereby;
provided that none of the following shall ke deemed to
ceonstitute, and none of the following shall be taken into
account in determining whether there has been, a Material
Adverse Effect or Material Adverse Change: any adverse change,
event, development, or effect arising from or relating to (i}
general business or ecconomic conditions, including such
conditions related to the Electric Utility, (ii) national or
international pelitical or social conditions, including the
engagement by the United States in hostilities, whether or not
pursuant to the declaration of a national emergency oxr war, or
the occurrence of any military or terrorist attack upon the

United States, or any of its territories;'.possessions or
diplomatic or consular offices or upon . any military
installation, equipment or personnel: of the Unlted States, (iii)

changes in United States geperally accepted - . accounting
principles, or (iv) the taking. of any action contemplated. by
this Agreement and the other agreements comtemplated hereby.

"Operating and Maintenance Expenses" meang all expenseg of
the Electric Utility that__ re reflected in the Electric
Utility's income statement ‘exclusive of interest expense,
depreciation and amortization, but’ which shall also include a
menthly accrual for payments in lle of taxes.

“Ordinary Course of Bu51ness" means'the ordinary coursge of
business consistent wzth. past  custom and practice (including
with respect . to quantlty'and frequency)

“Pergon” means an 1ndav1dual a partnership, a corporation,
a 11m1ted 11abllzty company, “-an asscclation, a Jjoint stock
company,” & trust -1 joint venture, an unincorporated
organization, any other business entity, or a governmental
entity {(or any department, agency, or political subdivision
thereof) . o ‘

“Purchase Price"” has the meaning set forth in Section 2.3.

“Prudent ~Utility Practice” shall mean, at a particular
time: (a) any of the practices, methods and acts engaged in or
approved by a significant portion of the United States electric
distribution industry prior to such time and by constructors,
owners, operators or maintainers of facilities similar in size
and operational characteristics to the Acquired Assets; or (b)
any of the practicesg, wmethode and actsg which, in the exercise of
reasonable Jjudgment in light of the facts known at the time the
decision was made, could have been expected to accomplish the
desired result at the lowest reascnable c¢osts congistent with
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applicable law, environmental considerations, good business
practices, reliability, safety, expedition and the
manufacturers’ maintenance requirements; provided that “Prudent
Utility Practice” 1s not intended to be limited to the optimum
practices, methods or acts to the exclusion of all others, but
rather to be a spectrum of the acceptable practices, methods or
acts generally accepted in such industry having due regard for,
among other things, manufacturers’ maintenance requirements, the
regulrements oI governmental authorities and any applicable
agresments. ‘

"PECW" meansg the Public Service Commissien of Wisconsin.

“Real Property” means all fee interests, “easements, rights
of way and other rights to use or occupy any land, buildings,
structures, improvements, fixtures: or other interest in real
property which is used in the Electric Utility and. whlch, is
included in the Acquired Assets. i

"Release Agreementy means an agreement in favor of Buyer
and in a form satlsfactory to Buyer iA’its sole discretion, for
Buyer's benefit, obtained” by Seller from each ©0f the Releasing
Parties, 1in which the Relea51ng Party releases any and all
claims relating to claims of holders ‘of the Steam Utility Bonds,
the c¢laimsg of any. holders of the Seller s general obligation
debt related to.;ts steam utll;ty, and ‘any and all claims of
third parties srelated: to all aspects of the transaction
contemplated ¢ by this “Asset Purchase Agreement and Lease,
including but not llmlted te claims in bankruptcy.

"Releasxng Partles" means Seller, Commission, and such
other persons oY entities that Buyer may require, as a condition
toSC1051ng, to provide. Buyer with signed and executed Release
Agreements in order for Buyer to eliminate or reduce its
exposure to risk upon 61051ng.

“Seiie;" has +the meaning set forth Iin the introductory
paragraph of this Agreement.

"Steam CuStemers" means George A. Whiting Paper Company,
Soncco-U.S8. Mills, Inc., Alcan Packaging Corp. and any other
creditors of Seller's steam utility.

"Steam Utility BondsY means the $11,500,000 Taxable Steam
Utility Revenue Bond Anticipation Notes Dated December 1, 2006
igssued hy Seller and the $12,6£0,000 Taxable Steam Utility
Revenue Bond Anticipation Nctes Dated February 1, 2005 issued by
Seller.



"Steam Utility Obligations" means the $13,930,000 Taxable
General Obligation Promissory Notes (Steam Utility Project)
Dated August 22, 2007 issued by Seller, the §2,675,000 Taxable
Note Anticipaticon Notes (Steam Utility) Dated December 1, 2006
issued by Seller, Seller's steam utility equipment lease with
General Electric and any other debt or obligations of Seller
related to Seller’'s steam utility.

“Tax” or “Taxes"” means any fedexal, state, local, or
foreign income, gross receipts, license, payrcll, employment,
excise, severance, stamp, occupation, premium, windfall profits,
environmental (including taxes under Code 'Section 5%A), customs
duties, capital stock, franchise, profits, withholding, social
security {(or similar), unemployment, disability, real property,
personal property, sales, use, transfer, registration, value
added, alternative or add-on minimum, estimated, or other tax of
any kind whatsoever, whether,. ccmputed on a séparate or
consolidated, unitary or combined ba51s or “in any other manner,
including any interest, penalty, or addltlon thereto, whether
disputed or not.

“Tax Return” means any return, declaration, report, colaim
for refund, or information: return or statement relating to
Taxes, including any schedule or attachment thereto, and
including any amendment theredfd_ : i

“Third quty Clalm"ﬁmeans any third-party claims, causes of
acticon, 1awsu1ts or other proceedings brought against Buyer that
result in Adver Consequences to’ the Buyer, and which Adverse
Consequences arise out of or. are related to Electric Utility
operations“or arise out of or are related to the acts, omissions
or liability of Seller or Commission (including any liability of
Seller or the Commission to a third party that becomes a
liability of Buyer: under any common law doctrine of de facto
merger or successor liability, or otherwise by operation of law,
claims of creditors of Seller or the Commission, or which result
from Buyer taking title to the Electric Assets).
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DRAFT: 12/3/¢9

LEASE AGREEMENT

between
WPPI ENERGY, INC.X
as WPPL,
CITY OF MENASHA, “

G

as Citiz, an

Menasha Electric Utility
Menasha, Wisconsin



LEASE AGREEMENT

This LEASE AGREEMENT, dated as of , 2009 (this “Lease™),
is between WPPI ENERGY, a Wisconsin municipal electric company, as lessor
(“WPPI”), and CITY OF MENASHA, as a Wisconsin.municipality ("City") and as a
municipal electric utility, acting through the . a Utilities Commission
("Commission"), as lessee, and the COMMISSIO -

of the Commission under sec. 66.0805
are more fully described in Exhibit A, pur

Schedule 1.1, and the rules of i

tation set forth in Schedule 1.1 shall apply to this
Lease.



ARTICLE 2
LEASE; TERM; NATURE OF TRANSACTION

2.1 Leased Facility. WPPI hereby leases to the City, and the City hereby leases
from WPPI, the Leased Facility and any Additional Asse

2.2 Term. The term of this Leasc shall be fi
and ending midnight,

ty.(20) years, commencing
("Lease Term").

LE

RENT; PAYMENT COVENANTS

3.1 Rent Pavments.

{a) Base Ren
during the Lease Term, in the
current calendar month for the L.

3.1(a) (“Base Rent™),

:5.3 below,.Cn@{ shall~
he manner and pla

payment of the Termt
interest at the rate of 6.

3.3  Net Lease: No Se 1ty Obligations Unaffected.

(a) Ttis the intention of the parties that this Lease is a "triple net lease"
and WPPI shall receive all Rent and the Termination Payment or the Option Payment
under the Lease, undiminished from all costs, expenses and obligations of any kind



relating to the Leased Facility and Additional Assets and which arise or become due
during the Lease Term, all of which shall be paid by City.

(b)  Except as otherwise expressly provided herein and by performance
of the obligations in connection herewith, this Lease shall not terminate, nor shall the
obligations of any Party, be otherwise affected by:

(1) reason of the conditi
fithess for use, any defect in or damage to, los
destruction of any or all of the Leased Faeility

erchantability, design, quality,

the City or Commission;

(i)

the lack of due a

Additional

party to the Lease Documents e t to the extent provided in such change, waiver,

extension or indulgence

(ix)
Person, including any vendor,
and the Additional Assets;

that MEU or the City has or might have against any
acturer or contractor of or for the Leased Facility

(x) any disaffirming of this Lease by MEU or the City or any
provision hereof or any of the other Lease Documents or any provision thereof;



(xi) the impossibility of performance by MEU, the Commission,
WPPI, or the City under this Lease or any other Lease Document to which any of them is
a party;

(xii) any failure on the part of WPPI to perform or comply with
any of the terms of this Lease or any other Lease Docur

(xii1) any action of any Gov. ital Auth@r;ty, mcludmg but not

payable in all events in the manner
shall be final, and the City shall not !




3.4  Payment Covenants. The City's obligation to pay Rent under this Lease is
an Operating and Maintenance Expense, which has priority over any other obligations of
MEU. The City and Commission agree to collect and maintain adequate working capital
available for payment of Operating and Maintenance Expenses, in an amount equal {o or
greater than 30 days' of trailing Operating and Maintenance Expenses for MEU plus

obligations shall have priority over any
limited to payment of bonds or loan oblig:

Reserve Escrow Agreement ul;
Base Rent payments. If WPPI a
the Clty agrees to deposn in the 1

the Lease Reserve
“PPI exercxses its

; be credited
repiemsh the
s possible, If the

se, the City and Commission
ital Fund") to be used pmmamly for the

fund Improvements conte nplated under MEU's then-current Five- Year Plan, in amounts
which will not be less than $987,00 annually (and which amount may not be decreased
unless consented to by WPPI -and approved by the PSCW). The City and Commission
may withdrawal funds from the Capital Fund to fund the acquisition and installation of
Improvements. The City and Commission may also use the Capital Fund to make
payments of Operating and Maintenance Expenses for power supply expenses and Rent
only if no other MEU funds are unavailable for the payment of such expenses. If funds in
the Capital Fund are withdrawn to pay such Operating and Maintenance Expenses, the




City and Commission agree to replenish funds in the Capital Fund with available MEU
funds as soon as possible. If the City and Commission are unable to replenish these funds
within ninety (90) days, the City and Commission shall seek a rate increase approval
from the PSCW as provided in Section 3.7. Any funds collected in rates by the City
specifically for the Capital Fund, and any additional fun llected in rates as necessary
to reach $987,000 annually, shall be deposited in suc as soon as practicable after
receipt, after payment of Operating and Mainten: penses. and restoration of any
shortfall in the Lease Reserve Fund. The City.¢ ission agree to seek PSCW
i S necessary and prudent for

future capital projects, based upon Me
replenish any funds withdrawn from the

pledge or encumber any account in
monies must be mvested as provid

which have been appropriated by the Common
his Iimitation of payments shall not limit WPPI's
to exercise its remedies under Section 10.1(a)(ii),
(iv) (as to the City's obligatio der the Lease Reserve Escrow Agreement and other
collateral agreements) and (vi) and Section 10.4, or to seek any other remedies against
MEU and its assets. This Lease shall not constitute the indebtedness of the City nor a
charge against its general credit or the City's taxing power, nor shall it constitute
indebtedness of the City within the meaning of any statutory or constitutional debt
limitation.

legally available for su¢
Council of the City for
ability, upon an MEU Even




ARTICLE 4
USE, MAINTENANCE AND OPERATION OF LEASED FACILITY,
ADDITIONAL ASSETS AND UTILITY

1 Additional Assets. Without
ity shali use and operate the

4.1  Use and Possession of Leased Facility a
limiting the City's obligations under Section 4.2, 4
Leased Facility and Additional Assets in com
applicable Laws. The City shall obtain an
Authorizations required by applicable La ¥
Additional Assets and to perform its

adversely affect the Fair Market ¥a
the Leased Facility and Addition

any repalrs
to Article 4




4.3 Replacement of Components. In the ordinary course of operating, repairing,
maintaining, preserving or testing the Leased Facility and Additional Assets or any
component thereof, the City shall have the right to remove or cause to be removed any
component of such Leased Facility or Additional Assets which is in need of replacement
or is being taken out of service due to a change in technolegy or design (e.g., removal of
a pole line to convert to underground construction) ("Obselete Component"); provided,
however, that: (i) the City shall cause any Obso ,_omponent to be replaced by a
repiacement component m the event that rep 1S necessary consistent wﬁ:h

ced component was
ecords will reflect

the replacement of any Obsolete Componerft ‘
be considered to be Improve
Article 5.

develop and
improvements
operations and m.

4.6  No Subsidization ther City Departments. The City and the
Commission agree that the assets, facilities and personnel of MEU shall not be utilized to
subsidize the operations of any other agencies, departments or divisions of the City
(including but not limited to any other utilities operated by the City), including by means
of cost allocation, shared services, facilities or personnel without proper compensation.
All interdepartmental contracts, leases and other agreements and arrangements




(regardless of whether such agreements or arrangements are in writing) between MEU
and any other agency, department or division of the City, or arrangements for the
provision of goods and services (including the provision of electric distribution services)
must be acceptable to the PSCW and be consistent with arms-length transactions for
equivalent goods and services.

4.7 Taxes. City shall pay all Taxes due

ng of the operation of its
utility or otherwise relating to the Leased Facility, G

1 Assets and MEU Assets.

4.8  PILOT Payments. The City
payments in lieu of taxes received by it
service on or to pay off general oblig:
unregulated steam utility or debt 1
debt. Once such genelal oblifration debt (0

ed in funding its
cneral obligation

shortage in the Lease Reqerv
Payments for any other purpose.

generation facilities.

aken by the City and Commission at a
the then-current Five-Year Plan. The

Authorizations required to design, engineer, procure, permit, construct and operate any
Improvement, including any PSCW Authorizations that may be applicable.

(¢)  Except as provided in Section 5.3, the City and Commission shall
pay all capital costs with respect to any Improvement through the Capital Fund. The City



and Commission shall pay for any improvement that is not capital in nature as an
Operating and Maintenance Expense.

5.2 Title. Title to all Improvements and other assets acquired by the City for
MEU shall be and remain the property of the C1ty, less such Improvements are
acquired by WPPI as provided in Section 5.3.

53 Improvements Acquired by WPP: & th Cltyls unable to finance

acquire such Improvements. Such assets s
terms and conditions of this Lease
Additional Assets. Upon the acquisit
shall pay Additional Rent to WPPI i

3.1(b).

ssets and subject to the
ion shall install any

6.1

1g any of WPPI’s rights or
d that WPPI and its designees
nssxons reasonable rules and regulations,
applicable insurance policies.

(b)
and the exercise of rem
to enter the Leased Faci

- Additional Assets

r the purpose of repossessing the Leased Facility and

10




ARTICLE 7
RISK OF LOSS; INSURANCE

7.1  Risk of Loss.

(a)  During the Lease Term (and upo
risk of loss of or decrease in the enjoyment and be;
Additional Assets as a result of the damage or ¢
casualties, thefts, riots, wars or otherwise is aj

expiration of the Lease Term), the
al use of ‘the Leased Facility and

within such perio
to the City of any
premiums on such required policies
such premiums paid by WP
payment by WPPI.

7.3  Condemnation. all or any part of the Leased Facility or Additional
Assets is taken by Condemnation, any Condemnation Award will be paid to WPPI
(regardless of whether the Governmental Authority that is carrying out the Condemnation
makes such award to WPPI, MEU or the City). The parties' obligations under this Lease
(including but not limited to the obligation of the City to pay Rent) will continue in full

11



force and effect; provided, that WPPI shall apply any Condemnation Award to (a) replace
any portion of the Leased Facility or Additional Assets taken by Condenmation, and/or
(b) reduce the City's obligations to pay Rent, the Termination Payment or the Option
Payment, so that WPPI receives all but no more than its expected rate of return of 6.5
percent under the Lease as provided in Schedules 3.1{a) and (b), Schedule 8.1 and
Schedule 8.2. _

ial Assets.

Upon

payment is subject to increase
Leased Facility and Additional

rty (30) days prior to the City's
n, WPPI shall transfer the Leased Facility

e authority to execute and deliver the instrument
ens attributable to WPPL. Upon closing on the .
n Payment, this Lease shall terminate, except for
ve the termination of this Lease.

those prov1510n§ that expressly s

12




ARTICLE 9
EVENTS OF DEFAULT

At any time after the Execution Date, the following shall constitute events of

9.1  Pavment Default. Any amount du

thereof by WPPI and failure of the Czty to |
Days of such notice.

92  Misrepresentation. A
Commission contained in this Lease or the
misleading in any material respect when mad

the facts and circumstances ex
Effect.

in the aggregate in excess
provided by an insurance
endered against the City and

liquidator of the City or of all or stantial part of the City's assets or MEU's assets;

(b)  been adjudicated bankrupt or insolvent, or filed a voluntary petition
in bankruptcy, or admitted in writing its inability to pay its debts as they come due;

(¢)  made a general assignment for the benefit of creditors;

13



(d)  filed a petition or an answer seeking reorganization or arrangement
with creditors or taken advantage of any insolvency law;

(e)  filed an answer admitting the material allegations of, or consented
to, or defaulted in answering, a petition filed against it in any bankruptcy, reorganization
or insolvency proceedings; or

(H) been the subject of an order ment or’ decree entered by any

court of competent jurisdiction, approving a pet

seek restoramon_ of such Authoriza
modification or withdrawal, and su
has a Material A

9.7
obligations under:
within thirty (30)da

Remedies.

immediately, as and for final d damages and not as a penalty (but exclusive of
any indemnities of the City und 1s Lease and the Asset Purchase Agreement), and in
ieu of all damages for Rent beyond the effective date of such demand (the “Demand
Date”), and the City shall pay on the Demand Date, the Option Payment for the Leased
Facility and Additional Assets calculated pursuant to Schedule 8.2 and determined as of

14



the Demand Date. Concurrently with the payment by the City of the Option Payment fo
WPPI pursuant to this Section 10.1(a)(i}):

(A) Base Rent and Additional Rent shall cease to accrue;

(B)  this Lease shall termis
have any liability to WPPT with respect to the Lease

1d the City shall cease to
d the Additional Assets,

1y portion, of the Leased Facility,
m or terms (which may be greater or less
tituted the balance of the Lease Term)
“as WPPI may determine. WPPI may

Additional Assets and MEU

receives all but no more Rent and either Option Payment or Termination
Payment to which it is entitle he Lease. WPPI may retain a third party to operate
the Leased Facility, MEU Assets and Additional Assets on its behalf. While WPPI
operates the Leased Facility, Additional Assets and MEU Assets, the City agrees to
provide WPPI with sole possession and control of the MEU Assets at no cost to WPPI
until WPPI receives net revenues from operations equal to all payments of Rent to which
it is entitled under the Lease, as well as the Option Payment or the Termination Payment

15



due as of such date. Upon a breach of the covenants of this Section 10.1{(a)(ii{A), WPPI
may obtain an order of specific performance from a court of competent jurisdiction,
requiring the City to give WPPI possession and control of the MEU Assets as provided in
this Section 10.1(a)(ii)(A). The City hereby waives (i) any requirement that WPPI post
bond or establish damages as a condition to the issuancesof any such order and (ii) the
claim or defense that WPPI has an adequate remedy at. md shall not assert a right to
bond, proof of damages, or a claim or defense that su _remedy at law exists. The City
and Commission also hereby request WPPI to sell power and energy at retail within the
City's service area for MEU if an MEU Event of pecurs and WPPI repossesses
the Leased Facility and Additional Assets operates sugh assets pursuant to this
Section 10.1(a)(ii)(A). ‘

deficiency;

(iliy WPPI
well as that Rent which Would beco
of the Lease, as

wdebtedness
_ and powers
acceptance of thls

any and all attorney:
WPPI in enforcing i

Termination Payment, the Opti yment, or any other remedy available to WPPI under
this Section 10.1 and required te provide WPPI with a rate of return of 6.5 percent on its
mvestment in the Leased Facility and Additional Assets, the City gives advance consent
to such termination, in which event the City and the Commission hereby also provide
their advance consent to the termination of the City's membership in WPPI;

16



(vii) If the City breaches its obligation to reacquire the Leased
Facility and Additional Assets under Section 8.1 upon the expiration of the Lease Term,
WPPI may obtain an order of specific performance from a court of competent
jurisdiction, requiring the City to re-acquire the Leased Facility and the Additional Assets
and pay the Termination Payment as provided in_Section The City hereby waives (i)
any requirement that WPPI post bond or establish damy s.a condition to the issuance
of any such order and (ii) the claim or defense that as an: @dequate remedy at law,
and shall not assert a right to bond, proof of dama clalm or defense that such a
remedy at law exists. WPPI may also obtain an '
the City to comply with_Section 10.1({a)(i}
Facility and Additional Assets after a dems

10.1(a)(1); and

period shall
and WPPIL4

made liable for any act, either of commission or
of such remedies.

(a)  WPPI shall have no personal liability to the City, Cominission or
their respective successors and permitted assigns for any claim based on or in respect of
this Lease or arising in any way from the transactions contemplated hereby (other than
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for WPPI's Liens attributable to WPPI), and any recourse shall be solely had against
WPPI's interest in the Leased Facility and Additional Assets;

(b)  WPPI shall not be liable to the City or Commission for any costs or
expenses incurred by the City or Commission in accorda with the fulfillment of their
obligations under this Lease or any other Lease I ient to which the City or
Commuission is a party, nor for any claims for d or fesses of the City or the
Commission arising out of or related to WPPI's g of the Leased F acility, MEU
Assets and Additional Assets upon an MEU Ever

(c}  Notwithstanding an
shall be liable to another Party under:
punitive damages. This Section 10.2
indemnify WPPI under Article 12.

Lease for any cons

10.3  No Delay or On
or omission to exercise any rig
or default by another Party under t
party shall impair any such right, p
or omission be 1

P elects to acquire.
1se of this option to pulchase

firm this grant of a security
\ e financing statements and any
aty interest.  The City will provide WPPI

Section 10.4, WPPI may obtain an order of specific performance from a court of
competent jurisdiction, requiring the City to sell the MEU Assets to WPPI as provided in
this Section 10.4. The City hereby waives (i) any requirement that WPPI post bond or
establish damages as a condition to the issuance of any such order and (ii) the claim or
defense that WPPI has an adequate remedy at law, and shall not assert a right to bond,
proof of damages, or a claim or defense that such a remedy at law exists.
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10.5 Intention Of Remedy Provisions: Limitations. The intent of the remedy
provisions in this Article 10 is to ensure that when exercising one or more remedies under
Article 10, WPPI receives all but no more than its expected rate of return of 6.5 percent
under the Lease, based on the date when WPPI receives final payment of any and all
monies due under the Lease, net of any costs or expenses (including but not limited to
reasonable attorneys' expenses) incurred by WPPI in colle amounts due WPPL Upon
application of any or all remedies, WPPI shall be ¢ to recgup the amounts that it
has invested in the Leased Facility and Addition
percent on those investments through the date o

pursuant to Article 12.

10.7 Citv to Cooperate.

uffer to exist any
spect fo the Leased Facility, the
s interest or another Party’s
 which it is a party.

irectly create, incur, assume
! BS) on or with

12.1  General Indemnity.
officers, directors, employe :
and hold each Indemnitee harm gainst, any and all Claims that may at any time be
1mposed on, asserted against or incurred by any Indemnitee as a result of, or arising out
of, or in any way related to: (a) fhe execution, delivery or performance by the City or
the Commission of this Lease (other than payment of Rent, the Termination Payment or
the Option Payment) and any other Lease Document to which either the City or the
Commiission is a party; (b) any breach or default by the City or Commission of any of its

19



covenants or representations and warranties under this Lease (other than payment of
Rent, the Termination Payment or the Option Payment) or any other Lease Document to
which it is a party; (¢} any violation by the City or Commission of any applicable Law or
Authorization; (d) any and all operations of MEU or any other agency or department of
the City, both prior to the execution of this Lease and during the term of this Lease; and
(e) any Environmental Claim related to the Leased F ; ‘dditional Assets or MEU
Assets, either before or during the Lease Term; pr howexer, in each case, that in
no event shall an Indemnitee be indemnified for launs solely caused by reason
of the gross negligence or willful misconduct of

122 Manner of Indemnificatior
by City of a claim for indemnification:

ipt of written notice
ee(s) the City shall

amount of such claim; (b) dispute such claim i
Indemmtee spemfymg in reasgnable detail the

to participate in (but not to control)
el and at 1ts OWn expense. If the City

having assumed such defense, fails, in the

mpetently and adequately defend the same, or if
WPPI reasonably believes th ity will be unable to fully indemnify and defend
WPPI or other Indemnitees, W___ Pl and other Indemnitees may, at the sole cost and
expense of the City, defend against such claim or litigation in such manner as they deem
appropriate, after giving notice to the City. The parties agree to cooperate in the defense
of any such claim by providing necessary and appropriate information, documents and
witnesses, to the extent available.
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12.4  Application of §893.80 Notice Requirements. The City and Commission
hereby waive the provisions of §893.80, Wis. Stats., as to WPPI's rights to claim
indemnification under this Article 12 or upon a breach of this Lease. However, nothing
in this Lease is intended, or is to be construed, as the waiver by any Party of the
provisions of §893.80, Wis. Stats., as to claims of perso entities that are not parties
to this Agreement, it being intended that the City ail mel{ of any of the defenses
of §893.80, Wis. Stats., in defending any third-p ‘

12.5 _Application of Insurance Procee
Buyer under this Article 12 shall be r
that are received by Buyer relating to sk

12.6  Survival. The provisions of* A

financial stz

13.4 ‘_
asset reporting stati

ial cost per unit. MEU shall unitize all mass assets
stalled units no later than 120 days after vear end.

; ARTICLE 14
NO WARRANTIES; DEEMED SECURITY INTEREST

14.1 UCC INAPPLICABLE: NO WARRANTIES. THIS LEASE IS
INTENDED TO SUPERSEDE IN ALL RESPECTS THE PROVISION OF THE
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RIGHTS GRANTED UNDER, AND THE OBLIGATIONS IMPOSED BY
CHAPTER 411 OF THE WISCONSIN STATUTES. TO THE FULLEST EXTENT
NOW OR HEREAFTER PERMITTED BY ALL REQUIREMENTS OF LAW,
THE CITY HEREBY WAIVES ALL OF ITS RIGHTS AND REMEDIES UNDER
SUCH CHAPTER 411. THE CITY ACKNOWLEDGE AND AGREE THAT (a)
THE LEASED FACILITY IS OF A SIZE, : GN CAPACITY AND
MANUFACTURE ACCEPTABLE TO THE CI
THAT THE SAME IS SUITABLE FOR IT OSES; (c) WPPI IS NOT A

THAT THE FOREGO
E A COMPLETE

ACKNOWLEDGES AND AGR
NEGOTIATED AND IS INTENDED
NEGATION OF ALL REPRESENT

WHERE-IS
AGAINST

7 limited purposes
ty interest in all of
cd Facility, Additional Assets and
re6f. and proceeds (including
y to dispose of the Leased
payment and performance as and
s of the City to WPPI, now existing or

WPPI a UCC financin:
in any form reasonably s
preserve WPPI's interest in

uested by WPPI to record, perfect, or otherwise
Facility and Additional Assets and a consent by

~ MISCELLANEQUS

15.1 Applicable Law: Venue. The rights and obligations of the Parties under
this Lease shall be governed by, construed, interpreted and enforced in accordance with




the Laws of the State of Wisconsin. Any Party bringing a legal action or proceeding
arising out of or relating to this Lease or the transactions that it contemplates shall bring
the legal action or proceeding in a state or federal court located in Dane County,
Wisconsin. Each Party hereby irrevocably consents and submits to the exclusive
jurisdiction and venue of any state or federal court located in Dane County, Wisconsin
and waives all objections that it may with respect to such iction and venue.

t Not'to Sue. The parties
ement be found by a court

: or illegal for any reason,
xecute the Lease, if re-executing the Lease

eable provisions. If

15.2 Cure for Unenforceable Provisions:

would cure any invalid, illegal or ung
execute the Lease to cure such invalid,~

any invalid, illegal or unenferceable provisior
the Leased Facility and Additional Assets, so that®

Assets through payments of Rent aj

same payment terms as are include ]

relating to operati the Leased Facility and

and obligations of the
id of the Leas

Leased Facility and
. WPPI is provided

ull and void and repossessﬂ
ion provisio
on.15.2. The

shall survive any

and the Commission hereby
2. file any claim or lawsuit or
1 eable, invalid, illegal or not
y indemnifies WPPI against any
reby waive any right to seek enforcement of

as no MEU Event of Default shall have occurred
and be confinuing, and visions of Article 6, the City shall peaceably and
quietly have, hold and enjoy the use, operation and possession of the Leased Facility and
Additional Assets for the Lease Term free of any claim or other action by WPPI or
anyone rightfully claiming by, through or under WPPL.  Such right of quiet enjoyment is
independent of, and shall not affect the rights of WPPI (or anyone claiming by, through
or under WPPI) otherwise to initiate legal action to enforce, the obligations of the City
and Commission under this Lease.

15.3 Quiet Eni
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154 Notices. Unless otherwise expressly specified or permitted by the terms
hereof, all communications and notices provided for herein to a Party shall be in writing
or shall be produced by a telecommunications device capable of creating a written record,
and any such notice shall become effective (a) upon persona] delivery thereof, including
by overnight mail or next Business Day or courier servige, (b) in the case of notice by
United States mail, certified or registered, postage pre efurn receipt requested, upon
receipt thereof, or (¢) in the case of notice by such: commynications device, upon
transmission thereof, provided such transmission _:tly conﬁrmed by either of the
methods set forth in clause (a) or (b) above, in.ea -
to such other address as any Party may desi

If to WPPL: General Cc
WPPI Energy
1425 Corporate Cente
Sun Prairie, W] 5359

With a copy to:

treated as an original
by email or fax shall be

15.6  Transfer Restric

(a)  This Lease"shall be binding upon the Parties and their respective
successors and permitted assigns. No Party may make a Transfer without the prior
written consent of the other Party, and any such Transfer in contravention of this Section
16.7(a) shall be null and void ab initio.



(b)  Notwithstanding any provision to the contrary contained herein,
WPPI may, at any time, without the prior written consent of City or the Commission,
assign to any Lenders as collateral security, all of WPPI's rights, benefits, advantages,
titles and interests in and to this Lease and each other Lease Document to which it is a
party and the Leased Facility and all repiacements thereﬂf and substitutions therefore;
provided, however, that such assignment shall not in an -relieve WPPT of any of 1ts
obligations hereunder; provided, further, that in th nt that: any Lender exercise its
remedies and forecloses on WPPT’s rights, benefits, advani ges tltles and interests in and

extent otherwise agreed by City and Comy
conditions of this Lease and the other L
1rrev0cably consent to any such ass;
interest in favor of any Lenders.

convenience o
this Lease.

(g:
he Schedules and Exhibits attached hereto, along
are incorporated herein by reference and made a

15.10 Schedules anc
with all attachments refe
part hereof.

15.11 No Joint Venture, Any intention to create a joint venture or partnership
relation between WPPI and the City and Commission is hereby expressly disclaimed.

15.12 Relationship between City and Commission. The Parties acknowledge that
WPPI has required both City and Commission to execute and deliver this Lease in order
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to avoid any ambiguity regarding legal authority as to control and management of MEU
during the term of this Lease, so that any party with authority over the assets and
operations of MEU 1s bound by this Lease. Nothing in this Agreement is intended to
change or modify the relationship between City and the Commission, pursuant to sec.
66.0805, Wis. Stats., in which City acts through the Commission in operating MEU.

15.13 Amendments and Waivers. No term, i
this Lease may be terminated, amended or compli

1ant, agreement or condition of
with waived (either generally

15.14 Further Assurances. E:
deliver such further documents add ™
reasonably requested by another Party, al
the intent and purpose of this.l ease.
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IN WITNESS WHEREOF, WPPI, City and Commission have caused this Lease
to be duly executed and delivered under seal by their respective officers thereunto duly

authorized.

City:

Commission, on its
own behalf and acting
on behalf of City:

Schedule 1.1 Definitions

CITY OF MENASHA

By:
Name:
Title: Mayor

Schedule 3.1(a) Calculation of Base Rent

Schedule 3.1(b) Calculation of Additional Rent
Schedule 8.1 Calculation of Termination Payment
Schedule 8.2 Calculation of Option Payment
Exhibit A Description Of Leased Facility
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SCHEDULE 1.1
TO THE LEASE
DEFINITIONS; INTERPRETATION

A. Interpretation. In each Lease Document, unless a clear contrary intention appears:

(1) the singular number includes the plural number and vice versa;

(ii)  reference to any Person includes such Person’ssuc
if applicable, only if such successors and assigns are permitted
reference to a Person in a particular capacity excludes such ;
individually;

gssors and assigns but,
the Lease Documents, and
m. in any other capacity or

(iii)  reference to any gender includes each other gender

(iv)

détument or
and in effect

reference to any agreement_\c

amended modified, codified,
ime, mciudmg rules and

Section, Schedule or Exh
Schedule or E‘ hibit thereto;®

1g” (and with the correlative meaning “include™) means including
v of any description preceding such term; and

(ix) ; '.respect to any rights and obligations of the parties under the Lease
Documents, all sucherights and obligations shall be construed to the extent permitted by
applicable Law.

B. Computation of Time Periods. For purposes of computation of periods of time under the
Lease Documents, the word “from” means “from and including” and the words “to” and “until”
each mean “to but excluding.”
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C. Accounting Terms and Determinations. Unless otherwise specified in any Lease
Document, all ferms of an accounting character used therein shall be interpreted, all accounting
determinations thereunder shall be made, and any financial statements required to be delivered
thereunder shall be prepared, in accordance with GAAP.

D. Conflict in Lease Documents. If there is any conflict between the Lease and any other
Lease Document, such Lease Documents shall be interpreted and construed, if possible, so as to
avoid or mininfize such conflict.

E. Definitions. Unless the context otherwise requires, the folle f'n% defined terms shall
have the meanings ascribed to them below:

term in Section 1.2(b) of

"Additional Insureds” shall have the meaning given:
Schedule 7.2.

"Additional Assets" means those Improvements acquired by WPPI pursuant to Section

5.3.

ne or more financial institutions for which
ted purposes set forth in Section 3.5.

siven 1o such term in the Preamble to the Lease,

foregoing be found fi “imded of any kmd and nature whatsoever.
"Commission" shall have the meaning given to such term in the Preamble to the Lease.
"Condemnation” means that all or any portion of the Leased Facility and Additional
Assets is taken under the power of eminent domain or sold under the threat of the exercise of that

power by a Governmental Authority.

“Condemnation Award” means the net amount that WPPI is to receive as a result of
Condemnation of all or a portion of the Leased Facility or the Additional Assets, whether the




award is made as compensation for diminution in value of the City's leasehold or for the taking
of the fee title to the Leased Facility or Additional Assets, or as severance damages.

“Confidential Information™ means, with respect to a Party, all proprietary and
confidential business information and data of such Party that is not generally known by or
readily ascertainable by or available to, on a legal or authorized basis, the general public;
provided, however, “Confidential Information™ shall not include any information: (1) which is
already known to the receiving Party; or (ii) has become generally known to the public through
no wrongful act of the receiving Party or its representatives and agents, (iii) has been received by
the receiving Party from a third party without (to the receiving Party’s knowledge) restriction on
disclosure and without (to the receiving Party’s knowledge) a ch by the third party of an
obligation of confidentiality; or (iv) is independently develo ¢ receiving Party without
use of the Confidential Information received from a disclosing Party.

"Demand Date" shall have the meaning set fort

“Dollars” and the sign “$” means the law

hy Person, any f"‘notice, claim,
. judgment, demand or other
ring or asserting such Person’s
mse costs, damages to natural
rising out of, based on or
t.”of any Hazardous Material at

“Environmental Claim™ means, with resp
administrative, regulatory or judicial action, suit,

lability for investigatory costs, cleanup ¢
resources or other property, personal inj
resulting from: (a) the presence, or Release
any location, whether or notsowned by suc

releases or C
substance he envits including ambient air, surface water, groundwater, or

: facture, processing, distribution, use, treatment, storage,
utants, contaminants, chemicals, or toxic or hazardous

“Evefxt of L.oss” means any loss of, destruction or damage to, or taking of the Leased
Facility and Additienal Assets (or any part thereof).

=

“Execution Date™ means the date of the Lease.

“Fair Market Value” means, with respect to the Leased Facility and the Additional
Assets, as of any date, the price a purchaser would pay to purchase such Leased Facility and
Additional Assets in an arm’s-length transaction between a willing buyer and a willing seller,
neither of them being under any compulsion to buy or sell.

"Five-Year Plan" means the five-year distribution improvements and capital expenditure
plan to be prepared annually by MEU as described in Section 4.5,
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“GAAP” means generally accepted accounting principles in the United States as in
effect from time to time.

“Governmental Authority” means the federal government of the United States, and any
state, county or local government or regulatory department, body, political subdivision,
commission, agency, instrumentality, ministry court, judicial or administrative body, taxing
authority, or other authority thereof (including any corporation or other entity owned or
controlled by any of the foregoing) having jurisdiction over any Party, the Leased Facility. the
Additional Assets and Improvements, whether acting under actual or assumed authority.

“Hazardous Material” means, collectively, any petroleum petroieum product, asbestos
in any form that is or could become friable, transformers , her equipment that contain
dielectric fluid containing levels of polychiorinated biphenyls ’s), hazardous waste,
hazardous material, hazardous substance, toxic substance,gontaminant or pollutant, as defined or
regulated as such under any Environmental Law ingluding the Resourc onservation and
Recovery Act, as amended, the Comprehensive Emr mpensation and
Liability Act, as amended, or any similar state statute

ons, additions or improvements to
osts and are (a) required or are
3 y for the efficient operation of
able Law; provided that any
i) have a material adverse
1d Additional Assets (inchuding

y or remaining useful life on the

“Improvements” means those modifications, alte
the Leased Facility and Additional Assgts that involve capit
advisable in accordance with Prudent Utilit i’rachce (b) neces
the Leased Facility or Additional Assets," i
such modification, alteration, addition, or mlprw
effect on the value of WPPI's investment in the Leas
an adverse effect on the Fair:Market Va]ue re d al value,

“Lease” shall he meaning given to such term in the Preamble to the Lease.

“Lease Docmﬁénts” means the Lease, the Lease Reserve Escrow Agreement and the
collateral documents required under Sections 3.5 and 3.6.

"Lease Reserve Escrow Agreement" means the Lease Reserve Hscrow Agreement
entered by WPPI, the Commission and the City, either prior to or concurrently with the
execution of this Lease.

"Lease Reserve Fund” means the lease payment reserve fund created under the Lease
Reserve Escrow Agreement.
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“Lease Term” shall mean twenty (20) vyears, unless terminated earlier pursnant to the
terms and conditions of this Lease.

“Leased Facility” shall have the meaning given to such term in the Recitals to the Lease.

“Lenders” means any banks, bond and commercial paper holders and/or financial
institutions {together with their administrative agent, collateral agents, depositary banks and
other agents) that provide financing to WPPL.

“Lien” means, with respect to any property, any mortgage
easement, servitude, right of others, security interest or encumb
such property.

=5 pledge charge, lease,
e of any kind in respect of

Supply Agreement
ient No. 1 to Long

"Long Term Power Supply Agreement” means the.Long Term
between WPPI and the City dated July 18, 1989, as
Term Power Supply Agreement dated October 7, 20

“Loss Proceeds™ means the net proceeds (%1
or the City from a third-party (including an insurer) in
of Total Loss; provided, however, that “Loss Proceeds”
insurance proceeds payable directiy 10 a'th

“Material Adverse Effect” means,
the development, design, engineering, procy
ﬁnancmg, owne1sh1p, leasmg use operatlon

the City or th{; Commission to perform its obligations under
-or () the validity or enforceability of any of

“MEU Event of Default” shall have the meaning given to such term in Article 9 of the
Lease.

“Obsolete Comgponent” shall have the meaning given to such term in Section 4.3(b) of the
Lease.

“Officer’s Certificate” means, with respect to any Person, a certificate signed by an
authorized officer of such Person.

“Ordinary Wear and Tear” means the deterioration of the Leased Facility and Additional
Assets which would be reasonably expected to result from operating the Leased Facility and
Additional Assets in a manner consistent with Prudent Utility Practice.
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"Operating and Maintenance Expenses” means all expenses of MEU that are reflected in
MEU's income statement exclusive of interest expense, depreciation and amortization, but which
shall also include a monthly accrual for PILOT Payments.

"Option Payment" shall have the meaning provided in Section 8.2, calculated as provided
on Schedule 8.2,

“Party” shall mean WPPI, City or the Commission.

“Permitted Encumbrances™ means, in respect of any property:

(a) Liens for Taxes, assessments or go ntal charges not due and

delinquent;
yernmental ¢

(b) Liens for Taxes, assessments already due, but

gedings initiated

maintained against any adverse determination ‘of s
thereof has been posted;

(c) Construction,
repairmen’s or other like Liens arising
construction or improvement of such prop
a period of more than 30 days or which
proceedings initiated time

's, mechanics’, matertalmen’s,
business or mcident 1o the

for which adequate reserves in
etermination of such contest or a

'nt—stqéﬁ company, a trust,
ubdivision thereof.

an association,
government or polit

an unincorporated organization and any

"PILOT Payment" shall have the meaning provided in Section 4.8.

"Prevailing Party” means, with respect to an arbitration proceeding conducted pursuant to
Section 16.2(a) of this Lease, that party whose legal position in any such controversy or claim is
the more substantially correct.

“Prudent Utility Practice” means, at a particular time: (a) any of the practices, methods
and acts engaged in or approved by a significant portion of the United States electric distribution
industry prior to such time and by constructors, owners, operators or maintainers of facilities

33



similar in size and operational characteristics to the Leased Facility, Additional Assets and
Improvements; or (b) any of the practices, methods and acts which, in the exercise of reasonable
judgment in light of the facts known at the time the decision was made, could have been
expected to accomplish the desired result at the lowest reasonable costs consistent with
applicable law, environmental considerations, good business practices, reliability, safety,
expedition and the manufacturers’ maintenance requirements; provided that “Prudent Utility
Practice™ is not intended to be limited to the optimum practices, methods or acts to the exclusion
of all others, but rather to be a spectrum of the acceptable practices, methods or acts generally
accepted in such industry having due regard for, among other  things, manufacturers’
maintenance requirements, the requirements of governmental authorities and any applicable
agreements. '

“PSCW™ means the Public Service Commission of ¥

“Release” means any “release” as such term 1
successor law thereto.

“Rent” shall mean Base Rent and Additional Re

ndar month or the next Business

“Rent Payment Date” means the 15th day of eac
Day during the Lease Term.

“Taxes” and “Tax” mean any and 2
and registration fees), taxes (including inc
receipts, lease, sublease, sales, rental, use, f
taxes), levies, imposts, diitie

cluding do ntation, recording, license
‘ , gross or adjusted gross), gross
) ed, property, excise and stamp
rges assessments or w1thhoid1ngs of any nature whatsoever,

H‘"S'é'iﬂnment conveyance, oOr Other direct or indirect

all replacemeﬁt

of and st j})St}th[lOl’iS thereafter, including all Improvements thereto.
“UCC" me 1e Uniform Commercial Code of Wisconsin.

"Utility Financed Leased Facility" means those assets included in the Leased Facility that
were acquired by the City with utility financing.

“WPPI” shall have the meaning given to such term in the Preamble to the Lease.
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SCHEDULE 3.1(a)
TO THE LEASE
BASE RENT CALCULATION AND EXAMPLE

Base Rent payments will equal an amount necessary to prowde WPPI with a return on
investment of 6.5% over the term of the Lease for the net book va closing of the Asset
Purchase Agreement of the Utility Financed Leased Facility, wi C1ty making level lease
payments over the 20-year period Based on the net book Val_ Utility Financed Leased

payments will be adjusted at closing based on the net book’ Vaiue of the Els

ic Assets financed
by the utﬂﬂy as of closing. A spreadsheet illustrating the calcu]atlon of Base

Rent payments is
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SCHEDULE 3.1(b)
TO THE LEASE
ADDITIONAL RENT CALCULATION AND EXAMPLE

If WPPI acquires Additional Assets, the Additional Rent to be paid by the City pursuant
to Section 3.1(b) will be an amount sufficient to enable WPPI to recover depreciation of the
Additional Assets during the remaining term of the Lease, plus receive an annual rate of return of
6.5% on WPPI's entire investment in the Additional Assets. These additional monthly lease
payments will equal the sum of two components. The first compgnent will be a level monthly
payment based on the book depreciation of the Additional Ass the remaining lease term,
with WPPI also receiving an annual rate of return of 6.5% on epreciation amount for
the remaining lease term. The second component will b nt equal to the net
‘ d. by 6.5%, divided
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SCHEDULE 8.1

TO THE LEASE
CALCULATION OF TERMINATION PAYMENT

The Termination Payment shall be (a) one dollar ($1) for the Leased Facility, plus
(b) the net book value of all Additional Assets upon termination of the: ase; plus () all unpaid
Rent and any other amounts due to WPPI under the Lease.
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SCHEDULE 8.2
TO THE LEASE
CALCULATION OF OPTION PAYMENT AND EXAMPLE

If the City exercises its non-assignable option to acquire the Leased Facility and
Additional Assets as provided in Section 8.2 of the Lease, the City shall pay WPPI an Option
Price equal to an amount that, when added to previous payments offBase Rent and Additional
Rent made by City to WPPL, provides WPPI with a 6.5 percent raig of return through the date of
closing on all monies paid by WPPI to acquire the Utility! Financed Leased Facility and
Additional Assets, plus all other amounts due to WPPLi: e, Lease. A spreadsheet
illustrating the calculation of the Option Price is attached
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EXHIBIT A

TO THE LEASE
DESCRIPTION OF LEASED FACILITY

The Leased Facility consists of the following assets:

[To Be Determined At Closing].
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WPPI'S Proposed Asset Purchase and Leaseback of
Menasha Electric Utility Assets
PSC Approvals and Rulings Sought

A. Approval under section 66.0817 of the proposed asset sale from Menasha to
WPPI. The Commission should approve, and adopt as its own terms and
conditions of approval, the terms and conditions in the proposed asset sale,
including approval of WPPI’s proposed purchase of Menasha’s Ownership Shares
m ATC.

B. Approval under section 196.80 of the proposed lease of the assets from WPPI to
Menasha and the rental of such assets by Menasha from WPPL  As with the asset
purchase agreement, the Commission should approve, and adopt as its own terms
and conditions of approval, the terms and conditions in the proposed lease.

C. A declaratory ruling that consummation of the sale and lease transaction shall not
alter the extent of Commission regulation over WPPL

D. Approval under section 196.20 of revised rates for the MEU, including funding
through rates of a Capital Fund that provides MEU cash flow sufficient to acquire
additional assets as necessary after the sale/lease transaction.

HAROCSWOORIGO00006\003732 10 DOCK
1203091153
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e roines or communrry 371 M_iiwwkee Street = PO. Box 340 «» Menusha, Wi 54952-0340 = www.menashautifities.com

Date;  December 3, 2009

To:  Menasha Utilities Commission
Menasha City Council

From: Dick Sturm and Melanie Krause, Co-General Managers Menasha Utilities

RE: PSC Application

The City of Menasha, acting through the Menasha Utilities Commission, wili submit a
Joint application with WPPI Energy to the Public Service Commission of Wisconsin
{PSC) seeking approval of the proposed sale/leaseback transaction between the parties as
well as an adjustment in current electric rates (a separate summary of the transaction in
being provided in a separate memorandum). Based on the current draft of the rate
application the overall impact on the electric utility revenue requirement of this
transaction and operational cost increases since our last rate case in 2006 is 1.74% or
$767,033. Based on the cost of service analysis typically applied by the PSC, the impact
to each customer class will be different. These numbers are ali subject to PSC review and
will be based on the PSC's final analysis of the cost of providing electric service to each
rate class.

Potential impact to rate class

Residential 6.1%
Commercial 6.0%
Industrial 0.6-.8%
Street Lighting 14.0%

Security Lighting 10.1%
Athletic Lighting 8.8%

The average residential customer monthly bill will increase from $68 to $72. Menasha
Utilities' current residential rates are approximately 19% lower than WE Energies, the
utility that provides service outside Menasha. After the pending rate cases are complele
tor both Menasha and WE Energies the Menasha Utilities' residential rates are expected
to still be 18% lower than WE Energies’ rates.




RESOLUTION NO.

RESOLUTION OF THE MENASHA UTILITIES COMMISSION APPROVING A
PRELIMINARY ASSET SALE AGREEMENT WITH WPPI ENERGY INC. FOR THE
SALE OF CERTAIN CITY OF MENASHA ELECTRIC UTILITY ASSETS

WHEREAS, the City of Menasha and staff of Menasha Utilities, together with a
team of expert consultants and legal advisors have been actively working to develop a
work-out strategy with respect to outstanding steam utility related financial obligations
("the Work-out Process") and with the goal of minimizing the impact of the cessation in
operation of the City’s steam facility (“Steam Facility™) on the City, its taxpayers, its
steam customers, and bondholders; and

WHEREAS, events beyond the reasonable control of the City and the Menasha
Utilities Commission made it impossible for the Steam Facility to generate sufficient
revenues to recover its operation and maintenance costs, to meet debt coverage
requirements, and to perform its obligations; and

WHEREAS, the City has a number of outstanding steam utility related financial
obligations, including approximately $2.7 million in note anticipation notes and
approximately $14 million in general obligation bonds, as well as over $24 million in
principal and interest on revenue bond anticipation notes ("Revenue BANS"), which
Revenue BANS were due to be paid in full on September 1, 2009 and are now in default;
and

WHEREAS, a report prepared on behalf of the City by the financial firm of Stern
Brothéts & Co. concluded, based on an analysis of the financial viability of the Steam
Facility, that the facility would not generate sufficient revenues to provide payment for
any of the outstanding obligations issued by the City to finance the Steam Facility and
recommended that the City cease operating the facility; and

- WHEREAS, after exhaustive consideration of all other options, the City
. concluded that it was in the best interests of the City and its taxpayers to cease operation
of the Steam Facility, which operations ceased on October 9, 2009; and

WHEREAS, the City has entered into a release and settlement agreement with
two of its three former Steam Facility customers, settling all claims with regard to the
Steam Facility, but has yet to reach a resolution of claims brought by the third former
customer, whose claims exceed $3 million; and

WHEREAS, on September 18, 2009, holders of the Revenue BANS filed a class
action complaint in the United States District Court-Northern District of Indiana, Case
No. 4:09CV0064, against the City, Menasha Utilities and the Steam Facility, alleging
certain claims and causes of action with respect to the Revenue BANS; and



WHEREAS, as part of the Work-out Process, the City has carefully considered
possible work-out strategies and has determined that the best opportunity to achieve a
reasonable resolution of the bondholders’ claims and the claims of other Steam Facility
creditors and to help to protect the future financial health of the City is to enter into a
proposed sale/leaseback transaction with WPPI Energy, Inc., under which the City would
sell certain assets of the City’s electric utility to WPPI Energy and then lease back such
assets in order to provide a substantial source of funds for the Work-out Process; and

WHEREAS, the City has authority to sell any complete public utility plant it
owns pursuant to Wis, Stat. ' 66.0817, subject to the approval of the Public Service
Commission of Wisconsin and a local referendum seeking approval of the sale by a
majority of those voting on the question; and

WHEREAS, the proposed terms of the preliminary asset sale agreement between
the City and WPPI and associated lease agreement may be summarized as follows:

1. The City will sell substantially ali the distribution assets of the City’s
electric utility and the utility administration building to WPPI Energy
and will lease back the assets for 20 years at net book value.

2. The lease is structured as a capital lease so that the transaction will be
viewed for tax purposes as a loan, allowing the City to retain the
payments in lieu of tax the City receives from its electric utility. These
payments will be used to pay debt service on the City’s general
obligation debt associated with the Steam Facility.

3. The City will also sell to WPPI Energy the City’s ownership interests
in the American Transmission Company.

4. The total purchase price is approximately $18,156,818 (which price
will be updated at the time of closing). This price includes a $2.2
million premium that will not be recovered by WPPI Energy through
the lease. WPPI Energy will earn a 6.5% return on the full amount of
its costs of the transaction, less the premium amount.

- 5. The electric utility will be separated from the currently combined
electric and water utilities, but will remain under the charge and
management of the Menasha Utilities Commission in accordance with
Wis. Stat. ' 66.0805.

6. At the end of the lease term, the City will buy back the electric utility
for a nominal sum.

7. The transaction is conditioned on a number of regulatory approvals
and on the City reaching a global settlement of all claims related to the
Steam Facility. These regulatory approvals include: approval by the



Public Service Commission of Wisconsin of the sale/leaseback
transaction as well as updated electric utility rates and approval of the
Wisconsin Department of Revenue of the capital lease treatment of the
transaction so that the City is regarded as the owner of the electric
uttlity for tax purposes; and

WHEREAS, the propesed disposition of the proceeds from the sale may be
summarized as follows:

The proceeds of the sale will be used to: (1) defease, redeem or satisfy, to
the extent necessary, the City’s existing electric utility debt; (2) estabiish a
lease reserve fund equal to one year's lease payment to WPPI Energy; (3)
establish a capital acquisition fund of $1 million; (4) establish an adequate
working capital fund; and (5) reimburse WPPI Energy for its external
legal and consulting expenses relating to the proposed transaction.
Finally, the proceeds of the sale in excess of the requirements of the
preliminary asset sale and lease agreements and Wis. Stat. ' 66.0811(2)
will be used to satisfy claims of the holders of the Revenue BANs and
otber creditors of the Steam Facility; and

WHEREAS, the proposed provisions to be made to protect holders of obligations
against the assets to be sold may be summarized as follows:

The City currently has outstanding four revenue bond issues issued to
finance improvements to the combined water and electric utilities
(“Combined Utility™), as follows:

1. $7,015,000 Combined Utility Revenue Refunding Bonds,
Series 2005, dated December 28, 2005 ("2005 Bonds");

2. $12,061,89¢ Combined Utility Revenue Bonds, Series
2006, dated April 26, 2006 {"2006 Bonds");

3. $779,363 Combined Utility Revenue Bonds, Series 2007,
dated April 11, 2007 ("2007 Bonds"); and

4, $678,908 Combined Utility Revenue Bonds, Series 2009,
dated April 22, 2009 ("2009 Bonds").

The 2006 Bonds, 2007 Bonds and 2009 Bonds issued to finance
water utility improvements will be restructured, with the consent of the
holders thereof, so they are secured solely by net revenues of the water
utility.  The 2005 Bonds, sold to investors in the bond market, are
expected to be defeased, either prior to or contemporaneously with the
proposed sale of the electric utility assets to WPPI Energy, with funds on
hand in the electric utility, proceeds of the proposed sale of the eleetric
utility assets to WPPI Energy, and/or a portion will be refunded through
the issuance of revenue bonds payable solely from the net revenues of the
separated water utility; and



WHEREAS, the terms of the preliminary asset sale agreement and lease
agreement require that each agreement be entered into by both the City and the Menasha
Utilities Commission;

NOW, THEREFORE, BE IT RESOLVED BY THE MENASHA UTILITIES
COMMISSION:

1. That the preliminary asset sale agreement ("Sale Agreement”) and the
associated lease back agreement ("Lease Agreement") among the City, the Menasha
Utilines Commission, and WPPI Energy, as described above and as presented to the
Commission by the Mayor, the City Attorney, and the Commission's special counsel, are
hereby approved.

2. That the Menasha Utilities Commission recommends to the Common Council
of the City of Menasha that the Common Council authorize and direct the Commission
President or his designee to execute the Sale Agreement and, upon closing of the sale
transaction, to execute and deliver the Lease Agreement as required by the Sale
Agreement and, in consultation with legal counsel, to take all other necessary actions in
support of the transaction, including submitting, on behalf of the City, a joint application
with WPPI Energy to the Public Service Commission of Wisconsin seeking approval of
the transaction and an adjustment in current electric rates,

Approved on December , 2009,

MENASHA UTILITIES COMMISSION
By

President

Vice President





