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MEMORANDUM 

 
Date: November 1, 2016 

 

To: Common Council 

 

From: David Buck, CDD 

 

RE: Petition for Detachment from the Village of Fox Crossing/Attachment to the City of 

Menasha – 1462 Appleton Road (Parcel # 008033701) 

 
 

R. Lewis & R. Lewis LLC, property owner, proposed direct annexation (by unanimous approval) 

of a single parcel of land that is 0.75 acres/32,670 square feet in size.  The subject parcel is 

located at 1462 Appleton Road (STH 47), which is on the west side of Appleton Road 

approximately 400 feet south of Midway Road (County Road AP), in the Town of Menasha.   

 

The petition for annexation was brought before the Administration Committee on October 3, 

2016 and brought before the Plan Commission on October 4, 2016 where it received a 

recommendation of approval with a temporary and permanent zoning classification of C-1 

General Commercial District. The Common Council approved Ordinance O-16-16 relating to the 

annexation on October 17, 2016.   

 

During discussions on the annexation, the Village of Fox Crossing argued that the boundary line 

change that was part of their Intergovernmental Agreement with the Town of Menasha effectively 

placed the property within the Village’s jurisdiction. Therefore the Village maintained that the 

timing of the Agreement invalidated the property owner’s annexation petition and City’s 

annexation action.   

 

Following the approval of the original annexation petition, discussions between the City of 

Menasha and Village of Fox Crossing/Town of Menasha took place regarding the belief (by both 

jurisdictions) that their respective boundary changes have priority over the others.  Both parties 

agreed that it was in the best interest of the property owner as well as the municipalities to settle 

the dispute in the near term without litigation.  Therefore, the Village detached the property at the 

Village of Fox Crossing Board meeting of October 26, 2016 with a stipulation that the Village’s 

detachment and subsequent City attachment shall not be an admittance that the Intergovernmental 

Agreement is valid nor shall it prejudice the right of the City of Menasha to assert or the Village 

of Fox Crossing to defend various causes of action in Winnebago County Circuit Court Case No. 

16-CV-983 (recently filed Summons and Complaint challenging the validity of the Village of Fox 

Crossing and Town of Menasha Intergovernmental Agreement). 

 

Staff requests the Common Council approve Ordinance O-17-16 relating to the Attachment of 

1462 Appleton Road (Parcel # 008033701) from the Village of Fox Crossing to the City of 

Menasha along with the attached Stipulation.   



 
 

ORDINANCE O-17-16 

 

AN ORDINANCE APPROVING THE ATTACHMENT OF TERRITORY TO THE CITY OF 

MENASHA FROM THE VILLAGE OF FOX CROSSING OWNED BY R. LEWIS & R. LEWIS, 

LLC  

 

Introduced by Mayor Merkes. 

 

The Common Council of the City of Menasha does hereby ordain as follows:  

 

SECTION 1: Territory Attached. In accordance with Section 66.0227 of the Wisconsin 

Statutes and the Petition to Detach 0.75 acre parcel of land from the Village of Fox Crossing and 

Attach to the City of Menasha filed with the Village Clerk of the Village of Fox Crossing and 

received by City Clerk of the City of Menasha, Wisconsin, on October 19, 2016, signed by the 

owners of all the real property in the territory (there are no electors residing in the territory), the 

following described territory in the Village of Fox Crossing, Winnebago County, Wisconsin, is 

attached to the City of Menasha, Winnebago County, Wisconsin: 
 

All that part of the North Twenty-seven (27) acres of the Northeast ¼ of the Northeast 

¼ of Section 11, Township 20 North, Range 17 East, in the Town of Menasha, 

Winnebago County, Wisconsin, described as follows: 

 

Commencing at the Northeast corner of said Section 11; thence S89° 40’ W along the 

North line of said Section 60.0 feet; thence S01° 39’ E, 423.5 feet to the point of 

beginning; thence S89° 40’ W, 150.0 feet; thence S01° 39’ E, 220.0 feet; thence N89° 

40’ E, 150.0 feet; thence N 01° 39’ W, 220.0 feet to the point of beginning.  Said 

parcel containing 0.7500 acres.  Parcel No. 008-0337-01 

 

SECTION 2:  Effect of Attachment. From and after the date of this ordinance, the territory 

described in Section 1 shall be a part of the City of Menasha for any and all purposes provided 

by law, and all persons coming or residing within such territory shall be subject to all ordinances, 

rules and regulations governing the City of Menasha. 

 

SECTION 3:  Zoning Classification.  The territory attached to the City of Menasha by this 

ordinance is zoned as follows, pursuant to Sec. 66.0227(4) of the Wisconsin Statutes: C-1 

General Commercial. 

 

SECTION 4:  Aldermanic District and Ward Designation.  The territory described in Section 

1 of this Ordinance is hereby made a part of Aldermanic District 3, Ward 39, subject to the 

ordinances, rules and regulations of the City governing wards and aldermanic districts. 

 



 

Recommended by: 

________________________ 

 

Motion/Second:  

________________________ 

 

Vote: ___________________ 

 

Pass/Fail: ________________ 

Requires:  __Majority Vote 

__ 2/3 Vote 

 

 

 

SECTION 5:  Severability.  If any provision of this Ordinance is invalid or unconstitutional, or 

if the application of this Ordinance to any person or circumstance is invalid or unconstitutional, 

such invalidity or unconstitutionality shall not affect the other provisions or applications of this 

Ordinance which can be given effect without the invalid or unconstitutional provision or 

application. 

 

SECTION 6:  Effective Date. This Ordinance shall become effective upon its passage and 

publication as provided by law. 

 

 

Passed and approved this ____ day of __________, 2016.

 

 

______________________________ 

Donald Merkes, Mayor 

ATTEST:   

 

               

 ______________________________ 

Deborah A. Galeazzi, City Clerk
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EXHIBIT B 

 

STIPULATION BETWEEN 

VILLAGE OF FOX CROSSING AND CITY OF MENASHA 
 

 

WHEREAS, the Village of Fox Crossing and the Town of Menasha entered into an 

Intergovernmental Cooperation Agreement on August 17, 2016 which is now effective; and, 

 

WHEREAS, the Village of Fox Crossing accomplished the boundary line change called for in 

said Intergovernmental Cooperation Agreement by adopting a triggering ordinance on September 

22, 2016; and, 

 

WHEREAS, the City of Menasha adopted annexation ordinance number O-16-16, purportedly 

annexing the below-described parcel: 

 

 
 

WHEREAS, both the Village of Fox Crossing and the City of Menasha believe that their 

respective boundary change has priority over the other; and, 

 

WHEREAS, notwithstanding, the parties believe it to be in their respective best interests to settle 

the dispute in the near term without litigation; and, 

 

WHEREAS, the City of Menasha has recently filed (but not yet served) a Summons and 

Complaint in Case No. 16-CV-983 challenging the validity of said Intergovernmental 

Cooperation Agreement. 

 

NOW THEREFORE, the parties agree as follows: 

 

1. By entering into this Stipulation, the City of Menasha admits that Village of Fox 

Crossing Ordinance No. 160922-1:ORDV was commenced prior to City of Menasha Ordinance 

No. O-16-16; accordingly, Village of Fox Crossing Ordinance No. 160922-1:ORDV prevails 

under the “rule of prior precedence” established in Wisconsin case law.   

 



2 

 

2. Notwithstanding the foregoing, the parties have agreed that the Village of Fox 

Crossing will detach the subject territory to be attached to the City of Menasha in accordance 

with a detachment ordinance and attachment ordinance, respectively. 

 

3. Notwithstanding the foregoing, the parties agree and understand that the City of 

Menasha, by accepting and attaching the subject parcel, is not admitting that the 

Intergovernmental Cooperation Agreement and Village of Fox Crossing Ordinance No. 160922-

1:ORDV are valid. 

 

4. Accordingly, neither this stipulation nor the City of Menasha’s attachment 

ordinance shall prejudice the City of Menasha’s right to assert their various causes of action in 

Winnebago County Circuit Court Case No. 16-CV-983. 

 

5. Likewise, the Village of Fox Crossing detachment ordinance number 161026-

1:ORDV shall not prejudice the Village of Fox Crossing’s right to vigorously defend all causes 

of action alleged in Winnebago County Circuit Court Case No. 16-CV-983. 

 

 Dated:     

 

CITY OF MENASHA     VILLAGE OF FOX CROSSING 

 

 

 

By:       By:       

      Don Merkes, Mayor           Dale A. Youngquist, Village President 

 

 

 

By:       By:       

      Deborah A. Galeazzi, City Clerk         Karen Backman, Village Clerk 
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