City of Menasha e Office of the City Attorney

MEMORANDUM

Date: May 28, 2015

To:  Common Council
From: Pa A. Captain, City Attorney

RE: Post-Employment Retirement Plan
Precision Retirement Group (Pelion Benefits, Inc.)

As you are aware since April 21, 2009, the Common Council approved the city’s
involvement with a post-employment retirement plan through Precision
Retirement Group (Pelion Benefits, Inc.). Rather than a lump sum cash payout
at the death/retirement of an employee, the funds are distributed to a trust
account administered by a third-party and can only be used for certain qualifying
medical expenses or retirement (as defined under IRS code/ERISA). The
change to distributing the funds to a post retirement employment plan saved both
the city and the employee money as an outright distribution of cash subjects that
amount to income and FICA taxes. The fees associated with administration are
borne by the former employee/beneficiary.

The Common Council recently approved amending the plan documents and the
sick leave policy to apply to Menasha’s represented employees. The Common
Council also affirmed the policy requiring the deposit of these funds to the post
employment retirement plan.

We recently discovered that the plan documents creating the Governmental
401(a) Special Pay Plan option are not in place (this is the retirement plan
option). Only the medical expense option plan documents are in place. This
poses a problem especially with respect to the distribution of certain sick leave
funds upon the death of an employee. The funds cannot be distributed to a
medical expenses account upon the death of an employee. They can only be

distributed to the 401(a) retirement account. | am seeking confirmation
authorizing execution of the necessary documents to put this alternative option in
place.

REQUESTED MOTION: Authorize execution of plan and other documents
necessary for the Governmental 401(a) Special Pay Plan offered through
Precision Retirement Group (Pelion Benefits, Inc.).
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Dear Appicant

In cur opinien. the form of the plan ideniified above is acceptable under section 407 of the Internal Revenue
Code for use by employers for the benefit of their employees. This opinion relates oniy tc the accepianility of
the form of the plan under the Internal Revenue Codz. It is not an opinion of the effect of other Faderai o
iocal stawites

You must furnish a copy of this letter. a copy of the approved plar. and copies of any subseguent
amendments to adopting employers if the practitioner is autheorized to amend the plan or their behalf. to each
employer who adopts this plan.  Effective on or after 10/31/2011, intenm amendments adopied by the
practitioner on behalf of employers must provide the date of adoption by the practitioner

This ietter considers the changes in oualification requirements containad in the 2010 Cumuiative List of
Notice 2010-9C 2010-52 | R.E. 908,

Our opinior on the acceptability of the form of the plar is not a ruling or determination as to whether an
employer's pian gualifies under Coae section 401ta). However. an employer that adopts this plan may rety on
tnis ietter with respect 1o the qualification of its plan under Code section 4014a;. as provided for in Rev. Proz.
2017-48 2017-44 LR.E. 608. and outlined below. The terms of ine plan must be followed in operation

Except as proviged below. our opinion does not apply with respect to the requirements of Code sections
40%a) 4. 401(h 410(bj. and 414(s). Our opinion does not apply for purposes of Code section 401(a) 104B)
and section 401(a{16) if an employer ever maintained another gualifried plan for one or more employees who
are covered by this plar. For this purpose, the emplover will not be considered to have maintained another
plan merety because the empicyer has mamntained another defined contrisution pltanisi, provided such other
plan(s) has been terminated orior to the effective date of this plan and ac annual additions have been credited
to the account of any participant under sucr other planis) as of any date within the imitaiion year of this pian
Alsc. for this purpose. an emplover is considered as maintaining anotner plan. to the extent that the empioyer
maintains a welfare benefit funa defined in Code section £18(e}. which provides postretiremeni medica!
penefits altocated tc separate accounts for key emplovees as gefined in Code seciion 419A(d)3). or an
mowiduai medica: aceount as aefined in Cote section 415(1)(2), which is part of a pension or annuity plan
mainiained by the employer, or a simplified employee pension ptan

Our opinion does not apply for purpases of the requirement of section 1 407 (a-1ib)(2) of the reaulations
applicable to @ money purchase plan or target benefit plan where the norma retirsment age under ine
emplovers plan is lower than age 62
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Thes sefter 15 not & ruling witn respect 1c the 1ax treatment to be accordeo contributions which are pickec un by
the governmenta: empioying unit within the meaning of section 41421 of the Internal Revenue Cooe

Our opinior: appiies with respect to the requirements of Code section 410(b) if 100 percent of abi
nonexciudable emplovees benefit under the plarr Emplovers that elect a safe harber allocation formula and a
safe harber compensation definition can also rely on an advisory letter with respect to the nondiscnminatony
amounts reguiremeni under section 401{a)4: If this lan inciudes a CODA or otharwise provides for
contributions subect to sections 401(k; andror 401(m). the advisory letter can be retied on with respect to the
farm of the nondiscrimination tasts of 401ik){ 3y and 401(m)(2} if the empicver uses & safe harbo-
compensation gefinition. Ir the case of plans described in section 401(k)(12) or {13) andior 401{m¥11: or
(12;. emplovers may also rely on the advisory letter with respect to whether the form of the pian satisfies the
requirements of those sactions uniess the plan providas for the safe harpor contribution to pe made unde-
another plan.

The emplover may regues: g cetermination (1) as to whether the plan considered with ali relatad qualified
pians anc if appropriate. welfare benefit funds. individual medical benefit accounts. and simplifiec employee
pension plans. saiisfies the requirements of Code seciion 401(a){16} as to limitations on benefits and
cantributions in Code section 415 and the requirements of Code section 401{a)(10){B} as to the top-heavy
plan requirements in Code seclion 41€; (23 with respect to whether 2 money purchase or iarget benefii pian's
normal retirement age which 1s earlier than age 62 satisfies the requirements of section 401(a-1(b);2) of the
Inceme Tax Regulations, (3) that the pian is 2 multiple employer plan., (4) wheiher there has been a paruial
termination; and (51 to comply with pubiished procedures of the Service (e.g. minimum {unding waiver
requasi). The employer may request 2 determination letter by fiiing an application with Embloyes Prans
Determinations on Form 5307 with regard to item (1) above. and Farm 5300. for items (2} (3). (4t and {5}
without restating for the Cumulative List in effect when the application 1s fileg

If you. the volume submitter practitioner. have any guestions concerning the IRS processing of this case,
please call the above telephone number This number 1s oniy for use of the practitioner. Individual
paricipants and/or adopting emplovers with questions concerning the plan should contact the volume
submitter practitioner. The plan's adoption agreement if applicable. must include the practitioner's address
and telepnonre numper for inguiries by adopting empioyers.

If you write to the IRS regarding this plan. please provide your ieiephone number and the most convenient
time for us to cali in case we need more mformaton. VWhether you call or write, piease refer o the Letter
Serial Numnber and File Folder Number shown in the heading of this letter

You shauid kesp this letter as a permaneni record. Please notify us if you modify- or discontinue sponsorship
of thig pian.
Sincerety Yours.
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Andrew E. Zuckarman
Director. Employvee Plans Rulings and Agreements



