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NOTICE OF INJURY AND CIRCUMSTANCES OF CLAIM
PURSUANT TO WIS, STAT. § 893.80(1)(a)

City of Menasha

Menasha, WI 54952-3151

City of Menasha
- Don Merkes, Mayor Debbie Galeazzi, City Clerk
City Hall City Hall -
140 Main Street 140 Main Street

Menasha, WI 54952-3151

Don Merkes, individually Chris Klein
City Hall 730 Keyes Street
140 Main Street Menasha, WI 54952

Menasha, W1 54952-3151

Michael Taylor
545 Broad Street
Menasha, WI 54952

Mark Langdon
724 Warsaw Street

Stan Sevenich
645 Ninth Street
Menasha, WI 54952

Jim Englebert
1209 Greendale Street

Menasha, WI 54952 Menasha, WI 54952
Kevin Benner

1190 Fieldview Drive

Menasha, WI 54952

THE ABOVE-NAMED PARTIES, PLEASE TAKE NOTICE: By Attorney Andrew J.
Rossmeissl, attorney of the Herrling Clark Law Firm Ltd.,, on behalf of the Claimants named

below, the 'following Notice of Injury and Circumstances of Claim, is hereby provided, pursuant
to Wis. Stats. § 893.80(1)(a). '

CLAIMANTS. The name and address of the Claimants, with claims for damages or
alternative relief set forth in this Notice or a subsequent Notice stating a Claim for Damages, are
Celine Romenesko, N9598 County N, Appleton, WI 54915, and Rick Kindschi, W6058
Hearthstone Drive, Appleton, WI 54915 (Romenesko and Kindschi shall collectively be referred
1o herein as the “Petitioners™) and the Town of Harrison, Calumet County, Wisconsin, with the
principal location of business located at W5298 Hwy. 114, Menasha, WI 54952,

INJURY AND CIRCUMSTANCES. The above-named Claimants hereby set forth
their injuries, and circumstances of their claim: ‘

1. That, Celine Romenesko is an adult resident of the State of Wisconsin residing at.
N9598 County N, Appleton, WI 54915,

MAR T 2012
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10.

I,

That, Rick Kindschi is an adult resident of the State of Wisconsin residing at
W6058 Hearthstone Drive, Appleton, WI 54915,
That, Romenesko and Kindschi are fepresentatives of the Petitioners in Calumet
County Circuit Court Case No. 12-Cv-28, regarding a Petition to Incorporate a

That, Town of Harrison is a Wisconsin township and body politic with principal

‘place of business located at W5298 Hwy. 114, Menasha, WI 54952, and is located

100% within Calumet County, Wisconsin.

That, the City of Menasha is a Wisconsin body corporate and politic, with
principal offices located at 140 Main Street, Menasha, WT 54952-3151.

That, Don Merkes, is an adult resident of the State of Wisconsin,

That, Chris Klein, Michael Taylor, Stan Sevenich, Mark Langdon, Jim Englebert,
and Kevin Benner are members of the Common Council of the City of Menasha

who voted in favor of a certain resolution described herein; namely Resolution R-
3-12 _ '

Ihat, the City of Menasha and the Town of Hartison and third-party Waverly
Sanitary District entered into an Intergovernmental Agreement, a ¢

shall not exercise any extraterritorial zoning or extraterritorial plat
1eview over any property within the Town’s growth area.”

That, paragraph 10 of said Intergovernmental Agreement states, in pertinent part:

“The City shall not contest any attempt by the Town to incorporate
so long as all the territory of the incorporation effort is outside the
City’s growth area. The Town agrees that it wil] stipulate that any

incorporation filed contrary to this paragraph does not meet the
critéria of sec. 66,016 Wis, Stats,”

That

» baragraph 16.d. of said Intergovernmenta! Agreement states, in pertinent
part:



12,

13.

14.
I5.

16.

17.

18.

“The Agreement imposes a duty of good faith and fajr dealing on
all parties.”

That, paragraph 16.e. of said Intergovernmental Agreement states, in pertinent
part:

“This Agreement is the complete agreement of the parties with
respect to the matters covered by this Agreement. No agreements,
promises, nor representations made by either party during the

and promote this agreement to any other entity, public or private

that is affected by, or needs to approve any issue necessary to carry
out the intent of this agreement,

That, paragraph 16.i. of said Intergovernmental Agreement states, in pertinent
part:

“This Agreement shall be liberally construed to accomplish its
intent, The parties agree that each has been involved in the drafting
of this Agreement so that no ambiguity shail be held against either
party simply as drafter.

That, the terms of said Intergovernmenta] Agreement extends from October 28,
1999 through September 1, 2029, ‘

That, the City of Menasha generally complied with the terms of said
Intergovernmental Agreement from its inception until 2011,

That, upon information and belief, Mayor Don Merkes and/or members of the
Common Council began discussions with officers, employees, and/or agents of
the City of Kaukauna in late 2011 or early 2012, the subject of such discussions
included taking action which would effectively breach the afore-referenced terms
of the Intergovernmental Agreement.

That, upon information and belief, internal discussions involving Mayor Don
Merkes, the Common Council, staff members and employees, and the City
Attorney ensued whereby, those parties contemplated taking action which would
breach the afore-referenced terms of said Intergovernmental Agreement.

That, on or about February 23, 2012, the City of Menasha posted an “Agenda
Amended” attached hereto as Exhibit B, containing, in pertinent part, the
following discussion/action items:



19,

20.
21,

22.

23.

24.

*  Reconvene into Open Session

®  Discussion of the Petition for the Incorporation of the Village of
Harrison and possible action,

¢  Resolution indicating 2 willingness to annex the territory designated in
the Incorporation Petition (Town of Harrison)

That, members of the Common Council, staff, Mayor Don Merkes, and the City of
Menasha City Attorney met in closed session.



annexation of territory outside of the Town Growth Area as referenced in the
Intergovernmental Agreement, and other actual damages.

25, That, the City of Menasha, Don Merkes, Chris Klein, Michael Taylor, Stan
Sevenich, Mark Langdon, Jim Englebert, and Kevin Benner, knew or should have
known that their actions would breach key terms of the Intergovernmental
Agreement and cause the Petitioners and the Town of Harrison irevocable
damage; accordingly, said breach and said damages were knowingly caused by the
City of Menasha, Mayor Don Merkes, and the Common Council.

26.  That, accordingly, the Claimants are also entitled to punitive damages.

27. That, although Don Merkes neither voted to adopt nor voted to reject Resolution
R-3-12, upon information and belief Don Merkes encouraged the Common
Council to vote for Resolution R-3-12, in violation of the Intergovernmental
Agreement, for his own benefit and for the perceived benefit of the City of
Menasha, and thus Don Merkes intentionally interfered with the contractual

Petitioners.

Dated this 6" day of March, 2012.

HERRLING CLARK LAW FIRMLTD,,
Attorneys for Claimants '

By: fJM \Tﬂ HJ

Andrew J. Rossmeissl, Attorney

ADDRESS:

800 N. Lynndale Drive
Appleton, WI 54914
(520) 882-3219



A. Establish fixed boundaries; A '
B. Pacilfta.tg orderly development of the Town and the City;
C. Eliminate curent and minimize funre litigation;

A map will be prepared as Exhibit “A” and incorporated into this A greement,




Residents Within the City Growth Ares

Attached a5 Exhibit “B" and made part of this agreement by reference is the perimeter
boundaries and/or descriptions of the Stacker plat, Hoffman Estates plat, Cottonwood
Creek plat, Cottonwood Creek I1 plat and the Green Acres Pond Plat.




- Unimproved Property Within the City Growth Areg

Tequiring the approval of the Town of Harrison Planning Commission or Town Board,
The Town shall notify the City of applications to constyet or develop single family
Or two-family homes on Jots ofrecord as of April 1, 1999,

- The Waverty Sanitary District shalf not allow any tonnections to sanitary sewer or water
service within th

e City growth area except for single and two family development on jots
of record as of April 1, 1999, Should a0y property owner wish to develop or build i any
manner which is not consistent with this Provision, the Town shall advise that that
Property owner shouid file a petition with the City to apnex the property,




Neither the Town nor Waverly Sanitary Distriet may extend the Waverly Sanitary Districs
within the City growth area, ' ' '

En gineering Study of Sanitary Sewer System

An engineering study has been prepared by Omp;i Engineering which establishes a

plan for the installation of sanitary sewer SeTvice to areas within the City and Town
growth areas. The City and the Town agree that option A, attached as Exhibjt A, will be
the basis for this service expansion with the parties sharing in the actyal costs of

construction. Upon receiving invoices, the City and Town will pay such invoices to
Waverly based upon moenthly-billed documentation, The share of the tota] project will be

as defennined by the Omnj study. The City and Town shalt have the right to review
bidding documents and contract document before award and construction,

Large Sewer Users




10.

11.

1a.

13.

extensions to the sanitary or water service System shall follow Waverly 'Sa.nitary District
procedures, ‘

connection from joint lif station 1o its 15" sanitary sewer in STH 114 west of Melissa

Street provided adequate capacity exists in such sewer, Waverly Sanitary District must

exercise its current option to use excess capacity bursuant to its agreement with Sanitary
District No. 4, | ,

The Town shall obtain the consent of the Waverly Senitary District to thig Agreement,
Town Incorporation |

The City shall not contest any attempt by the Town to incorporate so long as all the
territory of the incorporation effort is outside the City’s growth area. The Town agrees
that it will stipulate that any incorporation filed contrary to this paragraph does not meet
the criteria of sec. 66.016 Wis, Stats, '

Joint Planning

Amendments

- This agreement may be amended from time to time by mutual agreement. No

amendments shall be valid until such time as the amendments are authorized by the
governing bodies of the City of Menashz and the Town of Harrison and executed in
writing. The Town and the City agree that each shall entertain any requests for
amendments by the other and make a decision as to the amendment within 90 days ofthe
Teceipt of the notice of the request for the amendment.




14,

16.

forwarded from the party receiving it to the other party as soon as possible.

a,

The Agreement imposes a duty of good faith and f2ir dealing on all parties,

shall support and promote this agreement to any other entity, public or private that is
affected by, or needs to approve any issue necessary to carry out the intent of this
agreement. :

Either party without objection in any action to enforce the terms of this Agreement

- may enter this Agreement into evidence,

The failure of any party to require strict compliance with any provision of this .
Agreement shall not constitute a waiver of the provisions of the Agreement por any of
the parties’ rights under this Agreement. Rights and obligations under this agreement

may only be waived or modifieq in writing signed by the party waiving that right or

®




obligation. Waiver or modification of one term will not constitute 2 waiver of any

other term.

h. The City will construct its share of C

arpenter Street during the 1999 construction

season unless cost prohibitive, In that event, it will be constructed during the 2000

construction season.

i.  This Agreement shall be liberally construed to accomplish its intent, The parties
agree that each has been involved in the drafting of this Agreement so that ne
ambiguity shall be held against either party simply as drafier.

J The parties agree that any unresolved dispute will be submitted to a mediator prior to
either party instituting any legal action conceming this agreement. :

Dated this % day of (74— 1999,

CITY OF MENASHA:

TOWN OF HARRISON:

-

/ -
Allison Blackmer, Chairman

}_(7,#\/,4/1/&) ﬁu
Lf,cann Buboltz, Adm. Cdord.
Deputy Clerk

WAVERLY SANITARY DISTRICT:

Donald Doule, Chairm .

Cathy Girdley, Distagf @

Approved as to form:

M%Qw'

Tefiref§. BSa

* Approved as to form:

Charles\l/ Hatzheim
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EXHIBIT B

Stacker Plat : _
SW %, NE ¥, Section 7, T20N, R18E, Town of Harrisen

Green Acres Pond plat : o
Part of the West 2 of the NW 1%, Section 8, T20N, R18E, Town of Harrisan,

Calumet County, Wisconsin

Hoffman Estates
Lot 2 of Certified Survey Map 1728 being Part of Lot5 of Block 2 of Stacker Plat,

located in the Southwest ¥ of the Northeast1/4 of Section 7, Township 20 North,
Range 18 East, Town of Harrisan, Calumet County, Wi

Cottonwood Creek _
All of C.3.M. 1624 and part of the Southwest % of the Northwest % of Section 8,

Township 20 Narth, Range 18 East, Town of Harrison, Calumet County,
Wiscansin

Cottonwood Creek i| . :
Part of the Southwest % of the Northwest ¥ of Section 8, Township 20 North,

Range 18 East, Town of Harrison, Calumet County, Wisconsin




EXHIBIT “C*»

Memorandum of Understanding

m megauran@m is entered into between the City of Menasha, Town of Harrison, Waverly Sanitary District and the East Central
Wiscu_nsm Regional Planning Commission's Regional Development Commigee (RDC). This agreement is subject to the approval of
the Wisconsin Deparment of Natral Resources on the the original swap amendment. ’

' WHEREAS the City of Menasha, Town of Harrison, and Waverly Senitary District have cooperated i the design of major
Sanitary sewer system improvements to service deveiopment in the vicinity of Lake Park Roed and STH 10/ 114, and;

WHEREAS mazjor investments will be required to extend the baskbone sanitary sewer system 1o service the projectad
growth areas and; .

WHERYAS the East Central Wisconsin Regional Planning Commission is the designated sewer service area planning
agency for the subject ares, and; '

WHEREAS the Regional Development Commrittee takes actions and makes advisory recommendations to the WDNR on
sewer service area amendments, and; :

WHEREAS the amount of developable acreage currently within this portion of the Neenah/Menasha Sewer Service Arca
boundary would not be capable of supporting the costs of the necessary system improvements:

~ NOW, THEREFORE BE IT RESOLVED that the East Central Wisconsin Regional Planning Commission’s Regional
Development Committes will support and recommend to the WDNR approval of 2 future request from the Waverly Sanitary Dismict
to add an additionat 105.8 total acres of land, of which 91.2 acres are vacant, to the Neenah/Menasha Sewer Servies Area, shown as
Area #4 per the atached map;

BE IT FURTHER RESOLVED that the addition of Area #4 acres will be subject to Area #2 being developed to 2 point
which meets or exceeds 50% of jts total land area.

BE IT FURTHER RES_QLVED that the additiot of Area #4 will sl be subject to WDNR review and certification once
advisory recommendstions are acted upon by the Regional Development Committes, _

BE IT FURTHER RESOLVED that this agreement wiIi‘expire on Jenuary 1, 2002 or once the East Central Wisconsia
Regiona! Planning Commission initiates g S-year update of the Neenah/Menasha Sewer Service Area Plan.

BE IT FURTHER RESOLVED that the City of Menasha and the Town of Harrison will support such an emendmeant;

| /Mf(//ﬂﬂfw | Deate: ,%;Qg "9 9
Josebl( F. % May(cr/-é}y of Mcnﬁha _
Z/:;é»&—— A’M ' . Date:__ /U-o 2'?9

Allison Blackmer, Chairperson ~ Town of Harrison

/&"‘—-—z/&p{/‘?- /w)’b-——lc_, | Date: /O -25 -3¢

Donald Doule, President - Waverly Sanitary District

- Date:

Donald DeGroot, Chair - ECWRPC Regional Development Committse

Date:

Harlan Kiesow, Director — East Central Wisconsin RPC




L dtis: expected that a Quorum of the Pérsbnnel Committse- anr@qf Publig. Worksi and-Admiristration Commttee

wifl be attending thss meeting: (although itis not expected that any ofﬁcna | action of any. . of thase bodies’ w:li be
taken} """

CITY OF MENASHA
Spetial Comimon Council
Third Floor Council Chambers
‘340 Main Street, Menasha

- February 24, 2012

4:00 PM
AGENDA
AMENDED
- CALL TO ORDER’
. PLEDGE OF ALLEGIANCE

. ROLL CALL/EXCUSED ABSENCES

. PUBL%C COMMENTS ON ANY MATTER LISTED ON THE AGENDA
(f e (5) mmutes tsme limit: for each person)

E. DIS’CUSSION/ACTION [TEMS
. 1. Motlon'to Adjourn into Closed Session pursuant fo WIS Sfats. §19. 85(1)(9)
Conferring with legal counsei for the governmental body who s rendering orator
written advise concemmg strategy to be adopted by the body with respect to litigation
in which it-is or is. likely. to become involved. (Intermunicipal Agreement with Town.of
Harrisoti, Menasha and Waveﬂy Samtaty District; Case #12-CV-28 In the Matter of
lncorpcratson of portions offands comprising the Town of Harrison, Caiumet County
.and the Town. of Buchanan, Gutagamie County)
2. Réconvene into Open Session.
3. Discussion ofthe, Pehtlon for'thie. incorporaﬁan of the Vrliaqe af Hamsan and possibie
action '
4, Resolition mdlc:atmg a8 wuimgness to annex the temtory designated in the
Incorporation Petition (Town of Harnson)

G. ADJOURNMENT

“Menasha is committedito its dwerse population, Qur Non—Eﬂghsh speaktng popuiatlon and those with dlsabil;tles
are inviled to contactthe Menasha City Clerk at 967-3603 24-hours in'advance of, the' meetﬁng forfhe Cityfo

amangé spacial accommodat:ons .




Resolution R-3-12
A Resolution Relating to the Annexation of Temtory

- Proposed for Incorporation as the Village of Harrison -

WHEREAS A Petition for Incorporation of a portion of the Town of Harrison, Calumet
County, and the Town of Buchanan, Outagamie County as the Village of Harrison has.
been filed with the Circuit Court of Calumet County, and;

WHEREAS: Such territory is described in Attachment A, and;

WHEREAS: Portions of such territory are coterminous with the City of Menasha, and;
WHEREAS: The City of Menasha finds the incorporation of this territory to be contrary

io the interests of the city and the metropolitan area as it will resutt in the duplication of
mumoipai facilities and services, and,

WHEREAS: The City of Menasha has the bapacity to serve the area proposed for
incorporation as the Viliage of Harrison.,

NOW THEREFQORE BE IT RESOLVED: That the City of Menasha hereby declares its
willingness to annex the territory described inthe incorporation petition, and,

BE IT FURTHER RESOLVED: That this resolution be filed at or prior to the hearing on
the incorporation petiti_on, or any adjournment for this purpose granted by the court.

Passed and approved this day of , 2012,

Donald Merkes, Mayor

- Deborah A. Galeazzi, City Clerk

EIHBT__




ATTACH ERT
A

'LEGAL DESCRIPTION

Al of Sectidn 2and Part of Sections 1, 3, 5,10, 15 & 16, Township 20 Nortﬁ, Range 18 East, Town of Harrison,

Calumet County, and Part of Sections 32, 33, 34 & 35, Township 21 North, Range 18 East, Town of Buchanan,
Outagamie County, Wisconsin and described as follows:

Beginning at the Intersection of the North fine of the Northeast 1/4 said Section 1 and the Northerly extension of
the East right-of-way line of Prosperity Drive; Thence S00°06'12°E, 1,430.04 feet along the extended East tight-of-
way line of Prosperity Drive; Thence S14°24'54"W, 159.56 feet; Thence SO0°06'12°E, 1198.88 feet along the
extended East right-of-way line of Prosperity Drive to the South line of Nartheast 1/4 of said Section 1: Thence
NEY"36'%44"W, 40,00 feet along the South line of Northeast 1/4 of said Section 1 to the Center 1/4 comer of said
Section 1; Thence NES*4T'05*W, 2,6 1034 fesat along the South fine of the Northwest 1/4 of said Section 1 to the
West 1/4 corner of said Section 1; Thence S00°21'02*W, 2,619.04 feet along the West line of the Southwest 1/4 of
said Section 1to the Southwest cornet of said Section 1; Thence NBE*Z1'50"W, 2,621.64 feat along the South line
-of the Southeast 1/4 of said Section 2 1o the South 1/4 comer of said Section 2; Thence SBI*16'S9"W, 2,598.23 feet

Southeast 1/4 of said Section 10 to the
Southeast comer of said Section 10; Thence S00°48'35"W, 455,07 feet along the East line of the Northeast 1/4 ot
said Section 15 to the Centerline of U.S. Highway 10; Thence 3,460.26 feet along the centeriine of said U.S,
+ Highway 10 to the Center 1/4 corner of Section 15; Thence N8g®

13'31"W, 2,624.13 feet along the Sputh line of the
Northwest 1/4 of said Section 15 to the West 1/4 corner of said

Section 15; Thence NB2°45'10"W, 2,614.42 feet
along the South fine of the Northeast 1/4 of said Section 16 to the Center 1/4 corner of said Section 16; Thence

NB3°49'56"W, 2,636.0% feet glong the South line of the Northwest 1/4 of said Section 16 to the West 1/4 comer of
said Sectlon 16 and the Southerly Extension of the City of Menasha Corporate Boundary; Thence NOQ"36'55"E,
2,634.16 feet along the City of Menasha Corporate Boundary,

it's Southery Extension and the West fine of the
Northm{est 1/4 of said Section 16 to the Northwest corner of s

aid Section 16; Thence NOC®38'30"E, 2,595.58 feet
along the City of Menasha Corporate Boundary and the West line of the Southwest 1/4 of said Section 9to the

Westerly extension of the South right-of-way line of Manitowoc Road {mapped 80 foot right-of-way}; Thence
Easterly, 2,620.66 feet along the South right-of-way line of Manitowoc Road and it's Westerly extension to the East
line of the Southwest 1/4 of said Section 8; Thence Easterly, 2,659,35 foet along the South right-of-way fine of
Manitowoc Road and it's Easterly extension to the East tight-of-way Jine of Coop Road (66 foot wide road pet City
of Appleton Corporate Boundary) Thence NOO*Z5'44"E, 40.00 feet along the Fast right-of-way line of Coop Road to
the centerline of said Coop Road; Thence NOO"30'00"E, 2,626.90 feet along the East right-of-way line of Coop Road
to the North line of the Northwest 1/4 of said Sectio

n 10; Thence NOJ*22'54%, 5,078.87 feat slong the City of
Appleton Corparate Boundary, it's Northerly extension and along the East right-of-way line of Coop Road to the
Easterly extension of the Sauth line of Lorma Lane; Thance NOO"31'53"E, 32,95 feat along the City of Appleton

- Corporate Boundary and the East right-of-way line of Coop Road; Thence S85°15'59"E, 7.00 feet along the City of .
" Appleton Corporate Bound_ary and the East right-of-way fine of Coop Road; Thence NOD*31'53%E, 203,05 feet along
the City of Appleton Corporate Boundary and the East right-of-way line of Coop Road to 3 vision corner in the

Southeast comer of Calumet Street and Coop Road; Thence N45°38'06"E, 7056 fest along the City of Appleton

Corporate Boundary and said vision corner to the South right-ofaway line of Latumet Street; Thence NOS'58'34"W,
133.88 feat along the City of Appleton Corporate Boundary to the North right-of-way line of Calumet Street;

Thence Easterly, 13,029 feet more or less glong the North right-of-way line of Calumet Street {C.T.K. KK) through

the intersecting Streets to the Northerly extension of the East line of the Northwest 1/4 of said Section 1; Thence
South, 50.00 feet to the North 1/4 corner of said Section 1 and the Point of Beginning.

Total area of described parce! is 3,003 acres more or less,
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